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Parties

The [Name of Board] (“the Board”) and [Name of Contractor] (“the Contractor”)

Background

The Board has selected the Contractor to provide school transport services for the Board and the Contractor has agreed to provide those services in accordance with the terms of this Contract. 

A- Scope of contract
Term of contract

1. Subject to clause 1.1, this Contract commences on [date] and expires on [1 January 2012]
, unless it is terminated earlier in accordance with the terms of this Contract.

1.1. The Board may, at any time before the expiry date, extend the term of this Contract.  Any extension of the term of this Contract under this clause will be by way of a Variation under clause 85.

Extension of term
2. No less than three months before the expiry date set out in clause 1 above, the Board may offer an initial [three] year extension
 of the Contract to the Contractor.

3. No less than three months before the expiry of the initial [three] year Contract Term extension the Board may offer a second [three] year extension of the Contract to the Contractor.

B - Contractor obligations

Performance of Services

4. The Contractor shall perform the Services and comply with its obligations under this Contract.

5. The Contractor shall:

5.1. perform the Services in accordance with Schedule 2 – School Transport Services and the requirements of this Contract; and

5.2. meet or exceed the performance and reporting requirements set out in Schedule 3 – Contract Monitoring & Evaluation Framework. 

6. The Contractor shall exercise proper skill, care and diligence in performing the Services.

7. The Contractor shall provide the Services to a standard that the Board can reasonably expect of competent skilled professionals working in this area of expertise.

8. The Contractor shall ensure all staff (employed or contracted) treat Students with respect and courtesy at all times, and all reasonable assistance is offered to facilitate the safe travel of a Student.

9. The Contractor shall ensure that all written and oral communication it has with the Board or the school and members of the public regarding the delivery of the Services is helpful, timely and professional.  The Contractor shall acknowledge and record all written or emailed complaints or correspondence it receives regarding the delivery of the Services. 

10. The Contractor will ensure policies are in place advising staff (employed or contracted) and subcontractors of their obligation to act in a professional manner at all times when acting in relation to this Contract and delivering any of the services provided under it, and will have systems to deal with breaches to these policies. 
11. If the Contractor wishes to make any regular or long-term changes to any Routes, it must obtain the approval of the Board.
Contractor warranties and representations

12. The Contractor represents and warrants to the Board as follows:

12.1. The Contractor has the expertise and experience to provide professional and competent Services to the Board.

12.2. The Contractor shall at all times during the Term of this Contract maintain operational status as one or more of either: 
a. the holder of a passenger service licence, operating a passenger service using small passenger service vehicles that have been registered with and acknowledged by the Director of Land Transport; or

b. the holder of a passenger service licence operating large passenger service vehicles.

12.3. The Contractor, Vehicles and Drivers shall comply at all times with all legislation in force during the Term of the Contract.

12.4. The Contractor shall ensure that all staff (employed or contracted), Drivers and subcontractors, their replacements or substitutes and any other personnel involved in providing the Services have the skills, experience, qualifications, training and hold the licenses and ratings required by New Zealand law that are necessary to provide the Services under this Contract.  Any person failing to meet these standards must be replaced immediately by a suitably qualified person at the Contractor’s own cost.

12.5. Within 10 days of the Contractor being advised by the Board of a change in the number of eligible Students the Contractor shall ensure that any Vehicle used in the provision of Services has the capacity to convey the numbers of eligible Students requiring transportation at any time during the Term of this Contract.

12.6. The Contractor shall ensure that in respect of each Driver:
a. the Driver does not have any medical condition which would affect or       impair the Driver’s ability to drive a Vehicle in a safe and proper manner;
b. the Driver undertakes an annual medical as a condition of this Contract. This requirement is waived if a Driver is on a programme that requires medicals more frequently as a condition for retaining their P-endorsement license;
c. subject to the Criminal Records (Clean Slate) Act 2004, the Driver does not have any conviction relating to child abuse, or alcohol or drug abuse;
d. the Driver does not carry any animal in the Vehicle except in the case of any guide dog for a blind passenger;
e. the Driver does not carry for reward in the Vehicle, when providing the Services, any mail, parcels, papers or goods of any description except with the express permission of the Board;
f. the Driver complies with all regulatory requirements when providing the Services under this Contract at all times;
g. the Driver is aware of, observes and adheres to any relevant terms and conditions of this Contract when they are engaged in providing the Services.

12.7. The Contractor acknowledges that it has no expectation of a further Contract with the Board when this Contract expires.
Fare-Paying Passengers

13. The Contractor must include on school transport runs only fare-paying passengers notified to it by the Board on that Route. 
14. The Contractor shall ensure that fare-paying passengers:
14.1. pay the appropriate fare to the Contractor, and
14.2. will only be carried where there is excess capacity after eligible Students have been catered for.
15. The Contractor shall require its Drivers to ensure that fare-paying passengers do not disadvantage eligible Students.  Disadvantage includes:
15.1. Students having to stand when a fare-paying passenger is seated;
15.2. Students not being able to ride the bus due to overcrowding. 

16. The Contractor shall endeavour to ensure that fare-paying passengers do not disadvantage eligible Students in the following manner:

16.1. by harassing or bullying an eligible Student;
16.2. by behaving in a socially unacceptable manner;

16.3. by causing delays to the service.

17. Contractors must not deviate from the approved Route to accommodate fare-paying passengers without approval from the Board.

18. Contractors are to advise all fare-paying passengers of the conditions of travel.
Resources

19. The Contractor shall provide, or cause to be provided, sufficient resources, in terms of staff numbers, staff expertise, equipment, Vehicles and funding to perform the Services and meet its responsibilities and duties under the terms of this Contract.

20. The Contractor shall, except where otherwise specified in this Contract, supply at its own cost everything necessary for the performance of the Services and its obligations under this Contract, including minor items not expressly mentioned and of a type not normally detailed but necessary for the performance of the Services.

Access to Contractor sites

21. The Contractor will allow, and will ensure its staff and subcontractors allow, provided it receives five working days’ notice, the Board reasonable access to any premises, having regard to normal business operations in the workplace, where any part of the Services is provided or where data, information and records relating to the Services are stored.

22. The Board will comply with the Contractor’s (or its subcontractor’s) security procedures and building regulations for access to their premises under clause 21. Where no conditions of access are specified the Board’s representatives shall undertake their tasks in a proper, diligent and competent manner.

23. The Board may have access to premises under clause 21 for the purposes of:

23.1. carrying out a review, audit or inspection as to the provision of the Services or the compliance by the Contractor of its obligations under this Contract;

23.2. preparing the Services for any future operation of the Services by the Board or a third party
.
Sharing of information
24. The Contractor agrees to the accessing and sharing of information between the Ministry of Education, the Board and the New Zealand Transport Agency (the Agency) in relation to the Services covered by this Contract, in particular:
24.1. Motor Vehicle Register (MVR) to confirm the current ownership and ownership       history of the Vehicles to be used for the Services;
24.2. Land Automotive Transport Inspection System (LATIS) to retrieve and provide       details of the Certificate of Fitness (COF) inspections, including details of faults and re-inspections carried out during the Term of the Contract;
24.3. Other Agency information systems to retrieve and provide details of events including roadside inspections of Vehicles, and traffic offences related to the operation of Vehicles;

24.4. Seeking advice from the Agency’s Vehicle Standards Advisors and Transport Regulatory Advisors.

25. At the Commencement Date the Board will provide to the Contractor an Information Consent Form for all Vehicle drivers and subcontractors.  The Contractor will sign and return this form to the Board within 10 working days.

Subcontractors

26. The Contractor may not subcontract any of the Services without the Board’s prior written approval, which may be given or withheld at the Board’s discretion.

Health and Safety

27. The Contractor will comply with all relevant obligations under the Health and Safety in Employment Act 1992 in respect of the provision of the Services under this Contract.
28. The Contractor will ensure that the Contractor and its Drivers are familiar with, understand, and act in accordance with the Board’s School Transport Toolkit which sets out the roles, responsibilities and processes for safe behaviour on buses.
Compliance with law

29. The Contractor shall comply with all relevant legislation in the performance of its obligations under this Contract.

30. The Contractor shall be responsible for payment of all taxation and ACC Levies payable in respect of earnings and payments made by the Contractor under this Contract.

C - The Board’s obligations

Board’s obligations

31. The Board shall perform and comply with its obligations under this Contract.

32. The Board may perform all or part of its obligations under this Contract through an agent.
33. The Board will comply with all relevant obligations under the Health and Safety in Employment Act 1992 in respect of the provision of Services under this Contract.
34. If the Board becomes aware of a change in government policy or operations which affects the delivery of the Service under this Contract, the parties will negotiate a variation of this Contract to reflect such change, or to reduce the Term of this Contract, or the Board may terminate this Contract with the notice period specified in clause 78.
35. The Board must advise the Contractor immediately if the Board advises the Ministry that it wishes to cease receiving school transport assistance via direct resourcing.
D - Payments and charges

Payments for Services

36. The Board shall pay the Contractor for the provision of services in accordance with Schedule 4 – Payment Schedule.

Withholding of Payments 

37. The Board may withhold payment of a reasonable amount of any invoice (or part of an invoice) issued by the Contractor under this Contract if:

a. The Contractor has, in providing any Services, failed to comply with the requirements of this Contract, and

b. the Board has notified the Contractor in writing prior to the payment date for the invoice of the failure to deliver on the Service requirement, and

c. such failure is not directly attributable to any act or omission by the Board under this Contract.

The Board shall only withhold that part of an invoice directly related to the part of the Service under query.  The Board shall release a withheld payment as soon as practicable after satisfaction of the service requirement by the Contractor.
E - Communications

Audit

38. The Board may, in its discretion audit the standard of Services performed by the Contractor.  During such audits, the Contractor shall provide to the Board or its agent such information, assistance and co-operation as is reasonable for the audits to be carried out.

39. The Board or its agent shall have the right to observe the operations of the Contractor, including the delivery of the Services, and shall have the right to conduct interviews with any one involved in the delivery of the Services providing reasonable notice is given to the Contractor and the interviewee is given an opportunity to have a representative present.  Reasonable notice in these circumstances means delivery to the Contractor of a written notice advising of the Board’s intensions at least 5 working days before the Board intends to carry out its observations and/or interview.
Publicity
40. Both the Board and the Contractor will advise the other party before making any public comment in relation to the Services covered by this Contract.
Confidentiality

41. Subject to clause 24, both parties agree that, other than is required by law, they will not use or disclose to any third party (other than for the purpose of performing this Contract) the terms and conditions of this Contract or any information confidential to the other party without the prior written consent of the other party.

42. The Contractor and the Board shall ensure that all the people it is responsible for (including all subcontractors) will respect and protect the confidentiality of all information that comes into its possession pursuant to this Contract (‘Confidential Information’).

43. All Confidential Information is provided to the Contractor for the sole purpose of performing the Services.  No Confidential Information provided during the Term of the Contract may be used by the Contractor for any other purpose.

44. ‘Confidential Information’ excludes information that:

44.1. is or becomes a part of the public domain through no act or omission of the relevant party; or

44.2. is within a party’s lawful possession prior to disclosure and has not been obtained by a party either directly or indirectly from the disclosing party or under an obligation of confidence to a third party; or

44.3. is lawfully disclosed by a third party without restriction on disclosure; or

44.4. is independently developed by a party without breach of this Contract; or

44.5. must be disclosed by operation of law.

Official Information Act

45. The Contractor acknowledges that the Board is subject to the Official Information Act 1982 and that the Board may be obliged to disclose information relating to this Contract under that Act.

46. The Contractor agrees to process all requests for official information on any matter relating to the delivery of the Services in the following way: 

46.1. immediately advise the Board’s Relationship Manager if it receives a request;
46.2. acknowledge receipt of the request and advise the requestor that the Board will respond to the request directly;
46.3. forward the request to the Board to action.
47. The Contractor will not release information directly to a third party under the Official Information Act 1982, and will do so through the Board unless compelled by a competent authority, in which case it will immediately advise the Board as to the information released.

48. The Board will, as soon as practicable, advise the Contractor if it is required to release information about the Contractor under the Official Information Act 1982.

Privacy Act

49. The Contractor acknowledges that both the Contractor and the Board are subject to the Privacy Act 1993.  

50. The Contractor agrees to process all requests for personal information on any matter relating to the delivery of the Services in the following way: 

50.1. immediately advise the Board if it receives a request; 
50.2. acknowledge receipt of the request and advise the requestor that the Board will respond to the request directly;
50.3. forward the request to the Board to action.

F- Requirements relating to termination or expiry

Knowledge, expertise and training
51. The Contractor will co-operate to the best of its ability with the Board as to the transfer of the Services to the Board or another party as nominated by the Board, following the expiry or termination of this Contract.
G – Disputes
Amicable resolution
52. The parties shall take all reasonable steps to resolve any disputes that may arise in connection with this Contract.  
Alternative dispute resolution
53. If a dispute arises out of or relates to this Contract, a party may not commence any court or arbitration proceedings relating to this dispute unless it has complied with the clauses below relating to dispute resolution (except where the party seeks urgent interlocutory or injunctive relief).
54. A party claiming that a dispute has arisen must give written notice, within 5 working days of the dispute arising to the other party specifying the nature of the dispute.
55. Following the issue of a notice under clause 53, the parties shall meet in an endeavour to resolve the dispute.  The meeting shall be on a without prejudice basis.  If the dispute is resolved the notice of dispute shall be withdrawn.  If not, the dispute shall be dealt with under the following clauses and within the specified time frames.
56. On receipt of such notice, the parties must endeavour in good faith to resolve the dispute expeditiously using informal dispute resolution techniques such as mediation, expert evaluation or other alternative dispute resolution techniques agreed to by both parties.
57. If the parties do not agree within 5 working days of receipt of the notice specified by clause 53, as to:
57.1. the dispute resolution technique and procedures to be adopted;
57.2. the timetable for all steps in those procedures; and
57.3. the selection and compensation of the independent person required for such technique;
then those matters shall be determined by the Executive Director of LEADR.

Arbitration

58. If the parties cannot resolve the dispute in the manner envisaged by clauses 54 and 55 within 21 working days of the issue of the notice specified by clause 53, then either party may refer it to arbitration in accordance with the Arbitration Act 1996 on the following terms:
58.1. a single arbitrator shall be appointed;
58.2. if the parties fail to agree on an arbitrator within 10 days of the decision to refer the dispute to arbitration then the President of the New Zealand Law Society shall appoint the arbitrator;
58.3. no person who has participated in an informal dispute resolution of the dispute shall act as arbitrator;
58.4. the arbitrator will proceed with the maximum expedition to deliver an award within 1 month of appointment.  The parties shall co-operate fully in this respect;
58.5. the parties agree that the arbitrator’s decision shall be final and binding and waive any right to appeal against the award or seek judicial review of it in any Court.
59. Pending settlement of the dispute, the parties shall continue to perform all their obligations under this Contract except any obligation that is the subject of the dispute.

H - Insurances

Public liability insurance

60. The Contractor shall effect public liability insurance, for at least the sum of $1.0M, for any one claim or series of claims arising out of the same occurrence with no limit on the total number of occurrences payable.

61. The public liability insurance effected by the Contractor must:

61.1. cover liability for loss or damage to any property, injury or death or illness to any person occurring anywhere in New Zealand arising out of the performance of the Services.

61.2. be in place from the commencement of this Contract until 6 months after the Expiry Date.

61.3. provide that:
a) if a claim is made and accepted, the amount of cover shall automatically be reinstated to the full cover required by this Contract;
b) the insurance shall not be cancelled for non payment of premiums without 5 working days prior notification by the insurer or insurance advisor in writing to the Board and to the Contractor;
c) default by an insured does not prejudice the rights of the other insureds.
61.4. shall not include a discretionary cancellation clause.

Passenger Service Industry Insurances

62. The Contractor shall also effect all appropriate Vehicle insurance, passengers’ luggage insurance, and any other relevant insurance pertaining to the passenger service industry and as required by law.  The cover must be in place until the Expiry Date. 

Performance Bond

63. The Contractor shall purchase a performance Bond (“bond”) by 1 January 2009 with a value equal to 5% of the annual value of this Contract up to a maximum value of $250,000. 
64. The annual value of the Contract is the sum of the annual value of each Route. The annual value of a Route is calculated in accordance with the following formula:

Annual Route Value = (a) x (b) x (c), 

where (a) = the number of kilometres travelled daily along the Route;
           (b) = the price rate for the Route;
           (c) = the number of days in the school year (School Year).  

65. The Bond must specify that it is payable to the Board in the event of Contractor Default as specified in clause 75.  The bond must be in place in full until the Expiry Date or until any extension of the Term in accordance with clause 2 or 3 of this Contract.
66. Whenever the Board has reason to draw on the bond, the Contractor will be ineligible to re-tender for the defaulted routes.
Evidence of insurances and bond
67. The Contractor shall, upon request, produce to the Board within a reasonable time after issue or payment and in relation to the insurance and bond arranged by it:

67.1. a copy of the policy or policies; and

67.2. either the receipts for payment of the current premiums or certificates of currency.

Annual policies

68. The insurances and bond required by this Contract may be annual policies provided that:

68.1. Each policy is renewed or replaced so that the insurance and bond are in force for the period required under this Contract; and

68.2. The Contractor shall provide to the Board, upon request, the receipt for payment of the annual premium or a certificate of currency for the full period of the policy immediately after such policy is renewed or replaced.

Failure to insure

69. If the Contractor fails to arrange or keep in force any insurance or bond that it is required to arrange under this Contract the Board may after giving notification in writing, arrange or keep in force that insurance and bond.  The Board may pay the premium or premiums and may recover the amount from the Contractor or deduct the amount from any monies due to the Contractor.

I - Liability

Parties Liability

70. The total and exclusive liability of either party, whether in contract, tort, equity or otherwise, under or in respect of this Contract shall be as set out in this Contract.

Liability limitation

71. Neither party will under any circumstances be liable, under the law of tort, contract or otherwise, for any loss of profits or savings or for any indirect or consequential loss or damage, however caused, arising out of or in connection with the performance or non-performance of this Contract.

72. Subject to clauses 73 and 74, each party’s liability to the other under this Contract arising out of any claim for damages for any cause whatsoever, including a claim made under the law of tort, contract or otherwise, will under no circumstances exceed in aggregate the Liability Limitation Amount set out in Schedule 1 – Reference Schedule.
Exception for insured risks

73. The liability limitation set out in clause 72 shall be increased in relation to any claim by the Board under this Contract to the extent that the Contractor is able to recover the amount of the claim under its insurance policies up to the amounts listed in Schedule 1 – Reference Schedule in respect of each policy.

74. For any liability of the Contractor to the Board in excess of the Liability Limitation amounts where the Contractor has a right of recovery against a third party, the Contractor will use all reasonable endeavours to recover such amounts and will repay such amounts recovered to the Board.  The Board will pay the Contractor’s reasonable expenses in pursuing any such claim provided the Contractor:

74.1. gives prior written advice of the recovery opportunity to the Board and obtains the Board’s written confirmation to proceed; 

74.2. keeps the Board informed as to progress with the claim; and 

74.3. consults with and obtains the Board’s prior written approval to any settlement of the claim.

J - Default and termination

Contractor Default 

75. If at any time during the Term any of the following shall occur:

75.1. if any material representation or warranty made or given by the Contractor in this Contract shall be or shall become incorrect in any material respect;
75.2. if any proceedings are commenced for the winding up of the Contractor (unless the Board is satisfied the proceedings are vexatious and will be struck out or stayed) or an effective resolution is proposed or passed for the winding up or dissolution without winding up of the Contractor except winding up for the purpose of reconstruction or amalgamation, previously approved in writing by the Board (unless during or following such reconstruction the Contractor becomes, or is declared to be, insolvent);
75.3. if a receiver, receiver and manager, inspector, trustee, liquidator or provisional liquidator is appointed over the Contractor or all or any part of the assets or undertaking of the Contractor or the holder of any security takes possession of any assets or undertakings of the Contractor other than with the prior written consent of the Board;
75.4. if any execution, attachment, distress or other process (being a process analogous to insolvency proceedings) of any court or authority is issued against or in respect of, or levied upon, any part of the assets or revenues of the Contractor, and is not discharged or satisfied within 60 days of its filing or is not demonstrated prior to the expiry of that 60 day period as being an application that is frivolous or vexatious.  This shall exclude proceedings commenced by the Board until such time as judgment is given by the court;
75.5. if the Contractor enters into any arrangement, composition or compromise with its creditors generally or any class of them, or with its members or any class of them, or proceedings are commenced to sanction any such arrangement, composition or compromise is agreed to at any meeting of creditors or members of the Contractor;
75.6. if the Contractor assigns its interest in this Contract without the Board’s written consent or there is a material change in the shareholding in the Contractor which has not been previously advised in writing to the Board;
75.7. if the Contractor makes any regular or long term change to any Routes without obtaining prior approval from the Board;

75.8. if the Contractor permanently stops providing the Services to some or all of the Routes due to business failure or for any reason of personal preference;
75.9. if the Contractor fails to meet their performance obligations detailed in Schedule 3 – Contract Monitoring & Evaluation Framework;
75.10. if the Contractor fails to meet their reporting obligations detailed in Schedule 3 – Contract Monitoring & Evaluation Framework;
then the Board may by giving three months’ written notice terminate this Contract.

76. The Board may terminate this Contract immediately where:

76.1. The Contractor defaults in the observance or performance of any material duty or material obligation under this Contract;
76.2. The Contractor is the subject of repeated and continuing complaints relating to the performance of the Services;
76.3. A Vehicle is ordered off the road by a Vehicle Safety Officer of the New Zealand Police Commercial Vehicle Inspection Unit, or Vehicle Standards Advisor/Investigator of the New Zealand Transport Agency for any of the four key safety features of brakes, tyres, suspension or steering.
The Contractor has 3 working days to make representation to the Board as to why the clause should not be invoked.  

The Board may Remedy Default

77. The Board may elect to remedy any default of the Contractor under this Contract, after first giving the Contractor 15 working days notice in writing to remedy the default and the Contractor fails to remedy the default.  All reasonable costs and expenses incurred by the Board in rectifying a default may be either deducted from any payment due or any other amount otherwise payable to the Contractor or at the discretion of the Board, invoiced to the Contractor for immediate payment.

Termination by the Board
78. The Board may by giving at least a full school term’s notice terminate this contract if:

78.1. The Board wishes to terminate Routes due to low Student numbers, school reorganisation and closure, changes to the school transport policy, or if the Board decides to withdraw from direct resourcing.
78.2. The Board has received notice from the Ministry of Education that the funding from which the Board has to provide this service is withdrawn, or is no longer available.
Board Default

79. If at any time during the Term the Board defaults in the observance or performance of any material duty or material obligation under this Contract and such default has not been remedied within 15 working days of the Board receiving written notice from the Contractor requiring the default to be remedied, then notwithstanding any prior waiver or failure by the Contractor to take action or indulgence granted by the Contractor to the Board in respect of any such matter or default (whether past or continuing), the Contractor may terminate this Contract by giving the Board three months’ written notice.

Where this Contract is terminated

80. Unless the Contract is terminated by the Board for reasons other than default of the Contractor, neither the Board nor the Contractor shall be entitled to receive or have the obligation to pay compensation or damages (liquidated, consequential, exemplary or other) for termination of this Contract other than the amount due and payable: 
80.1. for providing the Services until the date of termination;

80.2. by the Contractor to the Board as specified in clause 65 of this Contract. 

K – General 

Force majeure

81. Neither party will be liable for any act, omission, or failure to fulfil its obligations under this Contract if such act, omission or failure arises from any cause reasonably beyond its control (or where the party could not reasonably mitigate its effects) including acts of God, strikes, lockouts, riots, acts of war, epidemics, fire, communication line failures, power failures, earthquakes or other disaster (called “Force Majeure”).

82. The party unable to fulfil its obligations due to Force Majeure will immediately:
82.1. make contact with the other party, advising of the event and likely length of time the Contractor will be unable to provide the Services;
82.2. follow by notice in writing of the reasons for its failure to fulfil its obligations and the effect of such failure;
82.3. use all responsible endeavours to avoid or remove the cause and perform its obligations.
No partnership
83. Nothing in this Contract constitutes the parties as partners or as agents for each other.  No party has any authority to bind the other or act on its behalf except to the extent expressly provided for in this Contract.
No employment contract

84. The parties expressly acknowledge that this is not a contract of employment but rather requires the Contractor to supply specific services as an independent contractor.

Variation

85. This Contract may be amended, modified or varied or supplemented by agreement in writing signed by duly authorised representatives of the parties.

Severance

86. The illegality, invalidity or unenforceability of any provision in this Contract will not affect the legality, validity or enforceability of any other provisions.

Waiver

87. No right under this Contract shall be deemed to be waived except by notice in writing signed by each party.

88. A waiver for either party will not prejudice its rights in respect of any subsequent breach of this Contract by the other party.

89. Any failure by either party to enforce any clause of this Contract, or any forbearance, delay or indulgence granted by the other party will not be construed as a waiver of either party’s rights under this Contract.

Set off

90. The Board may and is hereby authorised by the Contractor to deduct any monies payable by the Contractor to the Board under this Contract from any monies payable or subsequently becoming payable by the Board to the Contractor under this Contract.

No assignment

91. The Contractor is required to provide the Services for six months from the Commencement Date before any assignment is approved by the Board in accordance with this Contract.  Assignments within the six month period will only be considered where exceptional circumstances exist, such as the sale of the Contractor’s business.

92. The Contractor will not assign its interests under this Contract or any part of it without the prior written consent of the Board.  The Board’s consent will not be unreasonably withheld.
93. The assignment or transfer of shares in or the restructuring of the Contractor so that the effective control of the Contractor passes to persons other than those holding it at the date of this Contract will be an assignment of this Contract for the purpose of this clause.
Warranty of interest

94. The Contractor warrants that it has no actual or potential conflicts of interest and shall not undertake any further work either directly or indirectly which may place the Contractor in a conflict of interest position with respect to the Services to be provided to the Board.

95. If an actual or potential conflict of interest comes to the attention of the Contractor during the Term of this Contract they will notify the Board of this immediately. 

Cost

96. Each party shall bear its own cost incurred in the preparation and execution of this Contract.

Notices

97. All notices and other communication provided for or permitted under this Contract which are required to be in writing, will be sent by courier, facsimile or email as follows:
97.1. In the case of the Board, to the Board’s Relationship Manager as shown in Schedule 1 of this Contract. 
97.2. In the case of the Contractor , to the Contractor’s Relationship Manager as shown in Schedule 1 of this Contract, at the Contractor’s Registered Address as shown in Schedule 1 of this Contract.
or to such other address or persons as any party may specify by notice in writing to the other.

97.3. Any notice or document so given shall be deemed to be given at the time it was actually delivered, sent by facsimile or within 2 working days of the time it was mailed to the representative of the recipient party at the respective addresses.

Entire Agreement

98. This Contract, together with the Schedules and Annexure shall be the complete and exclusive Contract between the parties and supersedes all previous arrangements whether written, oral or both relating to such matters. 

L - Definitions and interpretation

Definitions

99. In this Contract including the Schedules unless the text otherwise states:

‘Backup Vehicle’ means a Vehicle that is a temporary substitute for a Vehicle that regularly provides the Services. 

‘Board Data’ means data, information and records owned by the Board and held by the Contractor as defined in clause 24.

‘Board’s Relationship Manager’ means a Relationship Manager appointed as in Schedule 1 – Reference Schedule.

‘COF’ means Certificate of Fitness, as issued by the New Zealand Transport Agency.
‘Commencement Date’ means the commencement date shown in Schedule 1 – Reference Schedule.
‘Direct Resourcing’ means that a school Board is funded by the Ministry to provide school transport assistance to their Eligible Students.
‘Documentation’ means any written manuals, guidelines, procedures and Student information relating to the School Transport Services.

‘Driver’ means any individual driver, contractor, employee, subcontractor or a member of a licensed transport operator who will provide Services under this Contract.

‘Daily Route’ means a school bus route that is primarily designed to transport eligible Students to and from school at the beginning and end of each school day. 

 ‘GST’ means Goods and Services Tax payable under the Goods and Services Tax Act 1985.

‘LEADR’ means LEADR New Zealand Inc.
‘Land Transport Motor Vehicle Register (MVR)’ means the system operated by the New Zealand Transport Agency to record current vehicle ownership and ownership history.
‘Land Automotive Transport Inspection System (LATIS)’ means the system operated by the New Zealand Transport Agency to record details of COF inspections including faults identified and re-inspections carried out.
‘Liability Limitation Amount’ means the Liability Limitation Amount set out in Schedule 1 – Reference Schedule.

New Zealand Transport Agency.  Formerly Land Transport NZ to 30 June 2008.  
‘Performance Bond’ means an insurance provided by a financial institution and paid for by the Contractor that covers the Contractor against any financial claim by the Board for the costs of re-establishing the Services in the event the Contractor ceases operation of their own volition.  
‘Pricing Submission’ means the submission made by the Contractor in response to the Request for Proposal that offered the Board a price/km for one or more Routes.
‘Route(s)’ means collectively all Daily and Technology Routes for which the Contractor is to provide Services in accordance with this Contract.

‘Services’ means the services to be provided by the Contractor as described in Schedule 2 – School Transport Services.

‘School(s)’ means state and integrated Schools (as those terms are defined in section 145 of the Education Act 1989), special schools, satellite classes or a special service provider attached to a school.

‘School Year’ means in respect of each School the number of days (calculated in full days and not half days) and dates that the School is required to be opened as determined by the Minister under section 65A-D of the Education Act 1989. 
‘Student(s)’ means a person aged 5 years and over, who meets the Board’s school transport eligibility criteria.

‘Technology Route’ means a school bus route that is primarily designed to transport Year 7 and 8 Students to and from a Technology Training Centre during a school day. 

‘Term’ means the term of this Contract in accordance with clause 1.

‘Vehicle’ means any small Passenger Service Vehicle (SPSV) or large Passenger Service Vehicle (LPSV) that is used to provide the Services under the terms of this Contract.

Interpretation

100. In this Contract unless the text otherwise states:

100.1. all monetary amounts are stated exclusive of GST and in New Zealand dollars unless provided otherwise.  GST is payable at the same time and in the same manner as is any other amount payable under this Contract where that amount is subject to GST under the Goods and Services Tax Act 1985;

100.2. where the context permits the singular includes the plural and vice versa;

100.3. references to any party means the parties to this Contract and includes their respective successors and permitted assignees (as the case may be);

100.4. references to clauses, schedules and to any attachments are to clauses in the schedules and attachments (if any) to this Contract (unless otherwise stated);

100.5. where the context permits references to the Contractor include the Contractor’s employees, agents and officers and the employees, agents and officers of the Contractor’s subcontractors;

100.6. all references to legislation are references to New Zealand legislation and include all subordinate legislation, any re-enactment of or amendment to that legislation and all legislation passed in substitution for that legislation;

100.7. references to a person include a natural person, firm, corporation, association or other entity whether incorporated or not and whether or not having a separate legal personality;

100.8. joint and several obligations that bind more than one person shall bind those persons jointly and severally.

Execution

This Contract was executed on
200

Signed for and on behalf:

	Signature:


	


	Witness signature:
	

	Witness name:
	

	Occupation:
	

	Address:


	


Signed for [Name of Contractor]:

	Signature:


	


	Witness signature:
	

	Witness name:
	

	Occupation:
	

	Address:


	


Schedule 1 – Reference Schedule
	Commencement Date (clause 1):

	

	Expiry Date (clause 1):


	

	Board’s Relationship Manager:


	

	Contractor’s Relationship Manager: 
            
	

	Contractor’s Legal Entity Name: 
            
	

	Contractor’s Trading Name: 

      
	

	Contractor’s Registered Address:
	

	Passenger Service License Number:
	

	Name in which the Passenger Service Licence is held
	

	Public Liability Insurance Amount:

	$1,000,000.00

	Liability Limitation Amount:


	$500,000.00

	Performance Bond Amount:
	


Schedule 2 –School Transport Services
	This Schedule
	This Schedule explains the Ministry’s requirements for the safety of school buses. It is provided here for your information.

These school bus safety requirements specified in this Schedule are based on current government policy and this policy may change during the term of this Contract.  Where any such change occurs, the Ministry will notify the Board of the amendments to this Schedule by forwarding a replacement Schedule to the Board.


	Safety 
	Student safety is of paramount importance in the delivery of school transport assistance. 


	Quality
	Quality is a further important factor.  Quality includes the ability of a provider to deliver a reliable, respectful and student-oriented service with well-maintained vehicles that comply with all requirements.


	Boards must ensure
	The Board must ensure that all passenger service vehicles, whether owned, operated or contracted by the Board or a third party, used to transport students, at all times:

a) have a current Certificate of Fitness and loading certificate, and

b) have passed first-time three or more of the last five 6-monthly Certificate of Fitness checks on the four key safety areas of brakes, tyres, suspension and steering, and

c) have a current Certificate of Registration, and

d) have a current road user charges license, and

e) are at all times when carrying students, in a safe and roadworthy condition.

This performance standard must be maintained throughout the length of a contract.


	Legislative Compliance 
	The Board must also ensure that all vehicles comply in all respects, and at all times, with the following:

a) Land Transport Act 1998, and

b) Transport Act 1962, and

c) Transport Services Licensing Act 1989, and

d) Transport (Vehicle & Driver Registration & Licensing Act 1986), and

e) Road User Charges Act 1977, and

f) Carriage of Goods Act 1979, and

g) any mandatory standards relating to emissions

h) all Amendments, Regulations, Rules, Orders or Notices made under, or in respect of the above Acts.

	
	

	Boards must take all reasonable steps
	The Board must take all reasonable steps to ensure that in respect of each vehicle transporting students under this Agreement the driver:

a) holds a current and valid licence with a ‘P’ endorsement (or equivalent) and any other required endorsement from Land Transport New Zealand for the class of vehicle operated

b) does not carry any animal in the vehicle except in the case of a guide dog for a visually impaired student

c) does not carry for reward any mail, parcels, papers or goods of any description except with the express and prior permission of the Ministry,

d) does not carry more than the maximum number of passengers permitted by the Certificate of Loading, and

e) operates the vehicle in a safe and appropriate manner 


	Vehicle age limits
	As from 1 July 2009 all vehicles used to transport school students under this Agreement must be within the following maximum age criteria:

· large Passenger Service Vehicles (over 3500kg) must not be older than 26 years, and

· small Passenger Service Vehicles (under 3500kg) must not be older than 15 years.

Vehicles that become older than the maximum age during the term of the contract must be replaced before they reach their 15th or 26th birthday respectively (i.e. 14 years 364 days or 25 years 364 days respectively).  

Vehicle age will be calculated as the elapsed time between the date of first registration, as recorded on the Certificate of Registration, and the measurement date.

Vehicles which become older than the maximum age during service must be replaced before they reach the anniversary date since the first registration.

	
	

	Driver Training Requirements
	As from 1 January 2009 all drivers used to transport students in receipt of school transport assistance must participate in a driver management system that ensures that all drivers: 

· hold all relevant drivers licences and endorsements, current at all times they are driving in the service

· are meeting the requirements of the Work Time and Logbooks Rule where applicable, ensuring drivers are working within all requirements of work time, are aware of secondary or other employment, retaining logbook records, and are monitoring for signs of fatigue, and

· have an ongoing training plan.

As from 1 January 2010 drivers who transport students in receipt of school transport assistance 20 schools days or more over the course of a complete school year must have achieved the School Bus Driver Limited Credit Programme (LCP), or have an agreed programme to complete the LCP within 12 months.


	Public Liability Insurance
	The Board or its contractor operating vehicles to transport school students must hold public liability insurance to the value of at least $1.0 million, plus appropriate vehicle insurance, passenger’s luggage insurance and any other insurance appropriate in the circumstances.

	
	

	Maintenance Processes
	All vehicles used to transport school students under this Agreement must be properly maintained. 


	Monitoring Requirements
	The Board must comply with the monitoring process requirements that the Ministry shall from time to time provide.

The Board will return to the Ministry annually on the form provided a statutory declaration that monitoring has been undertaken as required during the previous year.

Where a Board is not the owner or operator of the buses it must ensure that a robust and binding contract is signed between it and the transport provider selected.  This contract must specify the safety standards set out in this schedule and further must specify the Board’s duty to monitor that:

a) contractual obligations with the Ministry under this Agreement are being met

b) contractual obligations under the Board’s Agreements with its transport providers are being met

c) student safety and service quality requirements are being met

d) all school transport providers are monitored at least annually

e) service delivery complaints are recorded and addressed, and

f) student behaviour issues are identified and addressed.


	Reporting Requirements
	The Board will return to the Ministry annually on the form provided a list of all vehicles used to transport Students under this agreement and a signed statutory declaration that the Board has monitored the required standards throughout the past year and is confident that they have been met, or if not, the issues have been managed appropriately.

The Ministry may audit Boards’ safety and monitoring processes from time to time.


Schedule 3 – Contract Monitoring & Evaluation Framework

Performance

The Contractor must meet or exceed the performance and reporting requirements specified in this Schedule.

The Contractor will ensure that they meet the minimum safety and quality standards specified in Schedule 2 at all times during the Term of this Contract.
The Board may monitor and /or evaluate the Contractor’s performance at any time during the Term of this Contract. Contractors can expect detailed contract monitoring and evaluation at least once in any three-year period.  
Reporting

The Contractor will undertake annual self reporting and will make itself available for telephone contact and visits by the Board or its Agents as required. 

Annual Self Reporting

The annual self reporting process will include: 

· The Board will provide a reference template for completion by the Contractor;

· The Contractor will provide a self report and vehicle registrations list to the Board; 

· The reporting month is August, and the reporting period is August to July. For Contracts with Commencement Date of 1 January 2009 the first reporting period is January 2009 to July 2009;
· The Board will ask the New Zealand Transport Agency to provide the Board with Contractor and Vehicle reports;

· The Board will review the Contractor and Vehicle reports against the contracted safety and quality standards. Reviews will occur during September and October;

· The Board will schedule on-site checks and complete the follow-up reviews.
Telephone Contact/Visits

The Board may contact or schedule visits with the Contractor as necessary where possible poor Vehicle safety or service quality performance has been identified. 
Managing Contract Performance Issues

If the Contractor’s performance failures are serious and indisputable, the Board may consider Contract termination in accordance with clause 92.  Poor performance in this category may include:
· Incorrect Driver licensing;
· Continued first time COF inspection failure.

For all other performance issues, the Board is to agree specific actions with the Contractor over the next three months that will remedy the issues raised.  The Board will confirm the actions in writing to the Contractor.  Poor performance in this category may include:
· An addressable service quality issue;
· Minor Vehicle faults;
· Driver training requirements.

If after three months the performance issue has not been remedied, the Board may consider immediate termination, in accordance with clause 92.

Future New Zealand Transport Agency Developments 

The Board may during the Term of Contract to introduce monitoring processes and tools being developed by the New Zealand Transport Agency that will increase the consistency and efficiency of contract monitoring and evaluation. This may include, but is not limited to:

· registering drivers in online applications to receive notifications of licence or endorsement inquiry, driver licence disqualification or suspension, higher levels of accumulated demerit points;

· registering vehicles in online applications to allow for operator monitoring of vehicle licencing and COF performance history.

.

Schedule 4 – Payment Schedule
Payments to Contractor 
101. The Board shall pay the Contractor for providing the Services the rate per kilometre for each Route as specified in Schedule 5 – Pricing Schedule.
102. The Board shall pay the Contractor a [Monthly] Payment: 
102.1. not later than 10 working days following the end of the month to which each Monthly Payment relates; and
102.2. by direct credit into an account nominated by the Contractor.
Payment arrangements
103. The Board shall provide the Contractor with written details as to the calculation of the Monthly Payment for the Services provided during the immediately preceding month.  
104. The Board may pay for services above and beyond those specified in this Contract but only if the Contractor had prior written approval of the cost from the Board before commencing those services.
Changes in Daily Route(s) and Rates per kilometre
Vehicle or driver unavailability
105. No payment will be made to the Contractor in respect of any part of the Services which are not provided by the Contractor solely or substantially due to Vehicle or driver unavailability.
Proportional adjustment procedure (Global Rate Adjustment)

106. Each year the Board shall pass on the adjustment to its funding provided by the Ministry of Education
.  The adjustments will be made in arrears.  The first annual adjustment will be paid in July 2009.
Distance changed by Board
107. The Board shall pay a new rate per kilometre to the Contractor for each Route where the Board either increases or decreases the length of that Route.
Factors outside Contractor’s control

108. Where the Contractor’s total costs increase as a result of external factors beyond the Contractor’s control, the rate adjustment procedure specified in clause 4 shall apply. 
Change in Vehicle due to pupil number change
109. The Board shall pay a new rate per kilometre to the Contractor in respect of each Route where, due to a substantial increase or decrease in the number of pupils along that Route, the Contractor is required by the Board to change a Vehicle to one of a different capacity.
Change in Vehicle due to operation of law
110. The Board shall pay a new rate per kilometre to the Contractor in respect of each Route, where, in the event that the loading capacity of a Vehicle alters due to the operation of law, the Contractor is required by the Board to change a Vehicle to one of a different capacity.
Alteration to number of days in School Year
111. The rate per kilometre the Board shall pay to the Contractor in respect of the Daily Route(s) will be for the number of days in the School Year as specified by the Board at Commencement Date, and at least for a minimum of 185 days in any calendar year. 
Rate adjustment procedure
112. Where the Board is required to pay a new rate per kilometre for a Route, under clauses 122, 123, 124 or 110, the Contractor shall submit to the Board a proposed new rate per kilometre for the Route(s) and the Board shall either accept or reject that new rate.  If that new rate is rejected by the Board then the Board and the Contractor shall negotiate and agree a new rate per kilometre for the Route(s).
113. Where the Contractor and the Board cannot agree on a new rate under clause 151 or 152 any dispute shall be resolved in accordance with the procedures set out in Section G Disputes.
Schedule 5 – Pricing Schedule

(A separate schedule is to be completed for each route)
	             Schedule Term

	Contractor Name
	

	Schedule Commencement Date
	

	Schedule End Date 
	


	          Route Details

	Route Number
	

	Route Name
	

	Route Description
	

	Schools Serviced
	

	
	Primary
	Intermediate
	Secondary

	Kilometres AM
	
	n/a
	

	Kilometres PM
	
	n/a
	

	Maximum Stops: AM Pickups
	
	n/a
	

	Maximum Stops: PM Setdowns
	
	n/a
	

	Maximum Students
	
	
	

	AM Start Variation
	
	
	

	PM Start Variation
	
	
	


	                                       Per Kilometre Rate Components

	Fuel
	nn.nnnn

	Wages
	nn.nnnn

	Road User Charges
	nn.nnnn

	Tyres
	nn.nnnn

	Repairs and Maintenance
	nn.nnnn

	Remaining Other Costs
	nn.nnnn

	
	

	Total ‘Per Kilometre’ Rate
	nn.nnnn


� We recommend that the term of the contract match the term of the Board’s Memorandum of Agreement (MoA) with the Ministry of Education, which will expire on 1 January 2012 if it is not previously extended.


� All timeframes referred to in this Recommended Contract are recommended rather than mandatory.  In this case, the length of the extension is at the Board’s discretion but the Board may wish to link contractual arrangements to the MoA, as mentioned above. 


� The term ‘fare paying passengers’ may be replaced by a different term if this suits the Board, such as ‘ineligible passengers’.  This section refers to the carriage of passengers who are not Students.  The Board may or may not choose to charge them a fare.


� Optional


� The requirement of a Performance Bond, and the value of that Bond, is at the Board’s discretion.  


� Boards are not required to pass any adjustments to their Ministry funding on to operators.  Given, however, that the Ministry’s adjustment formula is driven partially by changes to fuel and labour costs, a Board may feel it is fair and reasonable to agree to pass on part of any adjustment received.


� See above.
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