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1. INTRODUCTION

Background Information

	Purpose of this policy
	The purpose of this policy is to look at the different types of arrangements the Ministry of Education or board of trustees of a school might agree to for the use of school property by other people and organisations. Schools may be used for a variety of purposes not directly concerned with the day-to-day teaching of pupils. This policy sets out the requirements for use of school premises by third parties to ensure that the rights and responsibilities of everyone involved are known and understood.


	Definitions
	The following terms mean:

1. Benefit the school community means that the third party’s occupancy will benefit the school community.

2. Crown means the Ministry of Education or the Minister of Education.

3. Crown land means land designated as education land.

4. Educational benefits to the school mean an educational benefit to the school from an activity undertaken by the third party.

5. School premises include both land and buildings on the school site.

6. Third party means any person(s) using the school premises for purposes other than core classroom activities.

7. Third party occupancy means use of the school premises for purposes other than core classroom activities by third parties through a licence, lease or other agreement.

8. Legitimate use means an additional use by any Vote:Education funded group or other government-funded groups. 


	The laws governing third party occupancy
	Occupation of school premises is governed by:

· the Education Act 1989 which allows occupancy by early childhood education centres

· the Education Lands Act 1949 which applies to licences and leases granted to third parties such as community-based groups.


	The reason for third party occupancy ‘rules’
	It is important to have guidelines for people and organisations who use school premises, to:

1. maximise the education benefit for New Zealanders by having school premises available for other education uses and for community use  

2. ensure that the primary purpose of the school is not compromised - schools are first and foremost for teaching children  

3. protect the health and safety of anyone on the school’s premises with the board’s permission. For example, by ensuring there is the correct number of fire exits for the number of people using the premises

4. protect the Crown’s ownership rights in the property

5. protect any investment in the school and therefore ownership rights of the board. 


	Agreements
	These guidelines and the standard (template) agreements are Ministry of Education policy.  The agreements MUST not be altered and MUST be cleared by the Ministry’s legal group prior to execution.


The Principles of Third Party Occupancy
	The main principles of third party occupancy of school premises
	Use of school premises outside school hours or for other than school activities need are based on the following principles:

1. the primary use of school premises is for the education of the school’s pupils

2. any third party use must, in the opinion of the Secretary for Education, bring educational benefits and benefit the school community, (see section 6A of the Education Lands Act 1949, next paragraph)

3. any lease or licence of a school site granted by the Minister of Education under section 6(1C) of the Education Lands Act 1949 and section 6(1D) of the Education Lands Act 1949 (see below) must be in the public interest, and (amongst other things) bring educational benefits to the school or its community, or no educational disadvantage. If there are more benefits for the community than the school, then subdivision and disposal of the land may be the better option (subject to the Public Works Act 1981) 
4. third parties do not have an automatic right to use school premises. This is a decision the board must make having first obtained the consent of the Ministry of Education. The Ministry must be satisfied that the arrangement is for the benefit of the school community in terms of the Education Lands Act
5. the existence of a facility on the land must not commit the Ministry to more costly accommodation options than would otherwise be the case.


	Sections 6A, 6(1C) and 6(1D) of the Education Lands Act 1949
	Section 6A 
Licences to occupy school sites: With the previous consent of the Secretary for Education, and subject to such conditions as he may determine, the Trustees of a high school or a board may license and permit any school site, or any buildings or other facilities on a school site, or any part of that site or those buildings or facilities, under their control to be used or occupied by any person for any purposes which in the opinion of the Secretary for Education will benefit the community in which the school site is situated.

Section 6(1C) 
Subject to subsection (1D) of this section, where any school site is land of the Crown, the Minister may let, or grant a licence to occupy, any part of it that is not needed for the purposes of the school using it; and any letting or licence under this subsection may be on such terms as the Minister thinks fit.

Section 6(1D) 
The Minister shall not let or grant a licence to occupy any part of a site under subsection (1C) of this section unless satisfied on reasonable grounds that its use (under a lease containing the terms and conditions specified) for the purposes for which it is to be let—

(a)
Is in the public interest; and

(b)
Either—

(i)
Will bring no significant educational disadvantage (or no educational disadvantage at all) to any school concerned, and will bring benefits to a school or schools concerned or to its or their community; or

(ii)
Will bring the school or schools concerned educational benefits that outweigh any educational disadvantages.


	Some elaboration on the principles
	Educational benefits versus commercial ventures:

There has to be tangible educational benefits to the school and/or its community. This means the third party use must be for functions that are directly related to the curriculum or delivery of the curriculum or are directly related to the core operation of the school. As a rule this would exclude commercial profit-making ventures that provide nothing more than an income stream to the school. For example, letting part of the school for a camp-site, or a cafeteria for the public, would definitely not fall into the category of educational benefits.

However, each case must be judged on its merits and an arrangement that brings both educational benefits and an income may come within the boundaries of permissible third party use. Note that giving approval for the third party use under a lease or licence is a decision of made by the Minister of Education. This means it can be subject to review by others who could challenge the decision. 

Public Works Act 1981 and Resource Management Act 1991
Under the Public Works Act education land is considered a public work and is subject to the provisions of that Act. If the land appears to be surplus to the needs of the school the Act says that it should be offered back to the original owners and disposed of.

Education land is also subject to the designation provisions of the Resource Management Act 1991. 

For example, a proposed private school (which is run as a business) on a state school site may not be consistent with the public work provisions of the Public Works Act, and the designation provisions of the Resource Management Act. It raises the question of whether the land is surplus to education requirements, and therefore should be sold. Local iwi may have a grievance if education land is not used for educational purposes, rather than, for example, being used in any Treaty of Waitangi settlement claims.


	The principles illustrated
	Maori Trusts funded by the iwi

A Maori Trust group wishing to use surplus accommodation in remote areas would need to show that the group is non-profit, community-based and will provide benefits for the school. If the group is not entitled to funding from Vote:Education, its use of the school premises would not qualify as legitimate use. See the discussion about legitimate use further on.

Early Childhood Education Centres (ECE centres)
Only community-based non-profit making ECE centres would be permitted to operate on school property – this specifically excludes private centres operating for a profit, such as day care centres.

Hostels 

Hostels are similar to profit making ECE centres. If the hostel is a private profit making venture it would be not be able to operate on school premises.

 Use of Board of Trustee’s-owned property

Boards of trustees are able to own buildings on school sites by either purchasing existing buildings or constructing or bringing in new ones. The building must be fit for educational purposes. The board will be responsible for maintenance. The building must be recorded in the POD and Property Management Information System (PMIS) as being community funded and community maintained. The building can be used by the board for educational uses, eg, as a classroom for foreign fee-paying students. For the policy on Board of Trustee owned buildings on a school site go to: Property Management Handbook - Section 3


Other Matters Concerning Third Party Occupancy

	PMIS updating
	A third party occupancy agreement must be recorded on the Ministry’s PMIS system, which holds data about the ownership and use of school premises.


	Police vetting for non-teaching staff
	It is a requirement of the Education Act that the board or school management school police vet non-teaching and unregistered employees, and contractors and their employees. This check will show if the person has any history of sexual or violent offending. 

Boards are required to follow police vetting procedures for people employed under a third party occupancy agreement, for example, for reading recovery teachers, after-school caregivers, or sports coaches. It is a Ministry recommendation that other adults with access to the school during school hours under a third party occupancy agreement should also be vetted.

For information on police vetting go to the New Zealand Teachers Council website: http://www.teacherscouncil.govt.nz, or email: vetting@teacherscouncil.govt.nz.


	Buildings lost through catastrophic loss (fire, flood, earthquake) 
	Rules for insurance and replacement 

The Ministry insures buildings, which means it meets any replacement costs. However, in cases of loss the Ministry will not necessarily replace everything, rather it will replace up to the school’s entitlement under the School Property Guide (SPG).  

The Ministry will replace fully-owned Crown buildings in the event of catastrophic loss if justified by the school's SPG entitlement. Replacement will be based on actual size lost up to SPG entitlement. The exception is halls/multi-purpose spaces. The Ministry will replace these spaces, if fully Crown-owned, based on actual size lost but no greater than 50% in excess of SPG entitlement. Schools cannot insure Crown-owned buildings.

The Ministry will replace any joint-owned buildings based on actual size lost up to any pre-agreed percentage share of ownership, or SPG entitlement whichever is the lesser. If the joint-owned building is a hall/multi-purpose space the Ministry will replace actual size lost up to any pre-agreed percentage share of ownership, or SPG entitlement plus 50% whichever is the lesser. Boards can insure the balance of jointly- owned buildings to meet the balance of replacement cost.

The Ministry will not replace ANY 100% non-Crown owned buildings.




Types of Third Party Occupancy Agreements

	Formal and informal arrangements


	The third party occupancy arrangements are either for formal or informal use

1. Formal use
Arrangements formalised by a property occupancy document between the school or Ministry, and the third party. The property occupancy document may be a Lease, a Licence to Occupy, a Memorandum of Understanding or a formalised property occupancy document such as the Early Childhood Centre Property Occupancy Document issued under section 319 of the Education Act 1989. Examples of formal use include:
· a cultural or sporting complex or swimming pool built by a community group or local authority on the school grounds (lease)

· ECE centres on school grounds/classrooms, which are subject to a notification by the Secretary for Education to the ECE centre management (a Property Occupancy Document, which can be either a Lease or Licence to Occupy), and acknowledgement by the Board

· using the school premises by reading recovery, or special education teachers (Licence to Occupy)

· dental clinics, satellite classes (Memorandum of Understanding).

2. Informal use 
Informal use should be recognised by a written agreement. Examples include use of:
· classrooms for night classes

· the school hall for a community meeting

· the school for the annual school gala.  


2. FORMAL USE

Formal occupancy agreements
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Leases – Community Groups 

	Leases – common criteria
	A lease may be issued under section 6(1C) and 6(1D) of the Education Lands Act 1949 by the Minister of Education, or under section 45 of the Public Works Act 1981.
Common criteria in leases include:

· the land is not needed by the school 

· it is in the public interest; and
· Either-
(i) it will bring no significant educational disadvantage to any school, and will bring benefits to a school or its community; or
(ii) it will bring the school educational benefits that outweigh any educational disadvantages.

Note: if the above criteria are not met it could expose the Crown and board to a legal challenge especially as the land may be surplus to requirements, and local groups, such as iwi, may have good grounds for grievance.

Other matters include:

· no compensation to the lessee at the end of the term for any investment in Crown property

· there must be consideration for the lease eg current market rent or a nominal rent.  


	Can a board have a lease with a third party?


	Section 6(1c) and (1d) empowers the Minister to lease a school site on Crown land. However, a board can lease in limited circumstances under section 6(6) of the Education Lands Act. A board may let any of the playing areas for sport or cultural purposes when those areas are not required for school purposes.

These leases should be short term and not interfere much with the school’s use of the playing areas. These leases are informal.


	Leases – usual terms and conditions
	Leases MUST contain the following terms and conditions:

· commencement date and term (duration) of the lease

· any rights of renewal

· amount of rent, if any

· description of the land/premises to be leased

· lessee to pay all local or territorial charges including water, gas, electricity, telephones, rubbish and other utilities or services incurred

· lessee to pay taxes as appropriate

· lessee to pay repairs and maintenance

· description of the permitted use of the land/premises

· the lessee must not make any structural changes to the property without consent of the lessor

· the lessee must insure the premises

· the lessee is to comply with all statutes, ordinances, regulations, bylaws and codes, including allowing the use of the premises as a polling booth (see the section: Elections – use of schools on polling day)

· the lease may include terms regarding subletting – there will be limitations on assignment or subletting

· the board may be appointed as agent by the lessor to manage the lease

· the lessee can remove any improvements at the end of the lease

· the improvements left on the land owned by the lessee will usually revert to the Crown without cost at the end of the lease

· termination clauses eg, by mutual consent, or if the lessee fails to fulfil any of the terms and conditions

· dispute resolution clause. 

Standard Heads of Agreement


Note: for large scale complexes, further documentation is required and this is available from the local Ministry of Education office.   


	Term of long-term leases
	As a benchmark, leases should be for an initial term of ten years with one right of renewal for a further ten years. However, a reduced term is fully justifiable at the board’s discretion. Where the lessee is constructing a significant and high cost asset, eg an aquatic centre, the initial term can have rights of renewal for ten/five years each, up to a total of 35 years.

Long-term leases may not exceed 35 years to ensure that the land is not deemed to be sub-divided in terms of the provisions of the Resource Management Act 1991
. 

This does not apply where the leased area is on a separate title from the school site.

At the expiry of the lease the improvements revert to Crown ownership, unless the lessee exercises its right to remove the assets, in which case no compensation is payable.  


	Long-term leases - issues
	Long-term leases question whether the Ministry still requires the land for educational purposes. The government requires the Ministry to dispose of surplus assets. Local iwi could have good cause to question whether the Ministry should have offered back the land in accordance with section 40, rather than issuing a long-term lease.

However, a long-term lease that meets the criteria of section 6(1c) and (1d) ie public interest, no educational disadvantage to the school and benefits to the community, is an acceptable use of school premises and the  premises will not need to be put into the disposal process.

Some schools are held by the Crown as leasehold interests and registered as perpetually renewable leases.  In these cases any proposed lease must comply with section 6(1c) and (1d). 
In addition, Treaty of Waitangi settlements may require the Crown to give a right of first refusal if the Crown is proposing a long-term lease to any third party.  In the Treaty settlement documentation, there are guidelines for when the right of first refusal must be offered, with exceptions specified.  It is important that settlement documentation is fully complied with.


	Long-term leases – when are they used?
	Many developments proposed for school premises involve significant costs, for example, building a community swimming pool or sporting complex. In these cases, the developer will seek the greater security of tenure of a long-term lease.  

Where it has been agreed that a community group can build a facility on Education Crown land, a lease will be entered into between the Ministry (lessor), the school board of trustees (the Board) and a non-commercial organisation such as an incorporated society or a charitable trust (lessee). The organisation will be established by the community, not by the board.



	The lease – how it operates
	1. The lease will be conditional on:

· the lessee securing the funding to build and complete the facility in accordance with and to a standard not less than provided for in the plans

· the lessee letting a contract for construction of the facility, which must be completed within 12 months from the date of the lease.

2. Neither the Ministry nor the board will have responsibility for the construction or maintenance of the facility after construction has started.

3. The term of the lease will coincide approximately with the projected life of the buildings.

4. The Ministry will delegate to the board its powers under the lease, to deal with the management of the leasing relationship.

5. In the case of a building such as a gym or pool, the Ministry may agree to the lessee appointing an operator to manage the facility, at the Ministry’s option, on terms satisfactory to the Ministry.

6. The lessee will grant back to the board a licence to use the facility, so that the school’s free use rights are linked to the lease, and protected absolutely. The licence will not be terminable by the lessee in any circumstances.


	When the lease expires
	The Ministry will not pay compensation for facilities left on site when the lease expires. This is why the term equates to the useful economic life (subject to the restrictive term (35 years) provisions of the Resource Management Act 1991). These are the options : 

a. If the facilities are relocatable the lessee can remove them at its own cost; 

b. The lease is renewed subject to the mutual consent of both parties and for no more than the term of the useful economic life of the buildings and mindful of any Resource Management Act restrictions; or

c. The lessee leaves the facilities on site and they become the property of the Ministry.


Licence to Occupy – Legitimate Use and Community Use

	Licence to Occupy categories


	There are two categories of Licence to Occupy:

1. Legitimate use
2. Community use.

This section covers Licences to Occupy except for ECE centres, which are a legitimate use and are covered in the next section.


	Licence to Occupy - difference from a lease
	The standard Licence to Occupy arrangement can only be used for tenancies up to 10 years and are not suitable where an organisation or community group wishes to build major facilities and invest large sums of money. See long-term lease agreement described earlier.

A Licence to Occupy is similar to a lease but is used more for third parties wanting to occupy existing school buildings (hence ‘Licence to Occupy’).


	Standard Licence to Occupy 
	The standard Licence to Occupy, issued under section 6A of the Education Lands Act 1949, is used for third parties who use school premises on an ongoing basis. Examples include:

· the classrooms/administration rooms being used by reading recovery teachers or for special education activities

and community uses include: 

· regular use of the school pool, gym, hall or sports grounds by community groups.

In all cases the use must benefit the community in which the school is situated. The terms and conditions are specified by the Secretary for Education but the parties will be the board (licensor) and the third party (licensee). The board must obtain the consent of the Secretary before granting a licence.
Standard Licence to Occupy - Legitimate Use


Standard Licence to Occupy - Community Use






	Licence to Occupy – shared use of premises
	There is second Licence to Occupy under section 6A of the Education Lands Act 1949, which is used between the board and third parties who propose to build a school and community recreation centre, replace or extend the school's gym/hall etc. The facilities are to be shared by the board and the third party

An example is the school’s community (acting through a Trust) or local Council funding the extension of the school’s hall. In such cases the Ministry agrees to the licence and the school board and community, acting through a Trust or Council, are responsible for ongoing maintenance. The board will still receive its usual share of capital works funding. Otherwise the board will undertake to use locally generated funds for its share of any ongoing maintenance or alteration to the facility. 

Note: In shared use arrangements it is important to remember the Ministry’s insurance policy (see earlier) or the third party may find their share of the property is not insured. 

Standard Licence to Occupy - Shared Use


	Legitimate Use
	Boards may permit legitimate third party use of school premises under a Licence to Occupy. Legitimate use includes any Vote:Education-funded group* and some other government-funded groups.  In applying this definition the third party’s main funding should be from government and their use of the facilities supportive of the education system and/or the school’s particular learning programmes. Also, the third party should have exclusive use of the accommodation concerned. Any land and buildings to be used by a third party for a legitimate use must be surplus space not needed by the school, now or in the future.

The board still receives its usual share of capital works funding plus the same funding for legitimate spaces. 

Under the Licence to Occupy the board pays for any capital and maintenance to the buildings which are subject to the Licence out of its entitlement funding per square metre. The third party pays for operating costs, excluding maintenance, unless they’ve erected the building which case maintenance is also becomes their responsibility.

* Note this excludes private schools, and integrated schools occupying Crown land – these are covered by the Private Schools Conditional Integrated Act 1975. 


	Provision of new accommodation
	The Ministry is not responsible for providing new accommodation for legitimate third parties. Once an organisation vacates they have no right of renewal – this is known as a sunset clause.  

However, the Ministry will assist in securing accommodation on a school site when a third party has been displaced. Displacement would only occur if the accommodation was needed by the school eg, if the roll has grown and there was no other option at that school or another. 
Note: The board of cannot serve notice.  


Examples of Licence to Occupy – legitimate use

	Reading recovery centres
	Reading recovery centres, for teacher training, are run by Teachers Colleges of Education mostly on school premises.

The Teachers College enters into an agreement with the Ministry to supply a reading recovery teacher. A Licence to Occupy is signed by the board and Teachers College. The Licence to Occupy is based on the standard Licence to Occupy, which is approved by the Ministry. 


	Social Workers in Schools


	Social workers in schools help to identify and address factors which put the education, health and welfare of children at risk.  Social workers are contracted by Child, Youth and Family. Schools are in clusters and the host school provides the accommodation and physical resources for the social workers. Schools pay an annual contribution to Child, Youth and Family.

The standard Licence to Occupy is between the board and the social workers.


	Group Special Education
	Group Special Education (GSE) has traditionally occupied premises within or alongside school premises. GSE is now fully integrated into the Ministry. However, boards should still enter into a Licence to Occupy with GSE so they can establish funding for legitimate use of the classrooms used.




Licence to Occupy – Terms and Conditions

	Terms and conditions – legitimate use
	The Licence to Occupy - legitimate use has the following terms and conditions:

· commencement date

· provision for rent or a licence fee

· the board of trustees is funded for and responsible for all capital and maintenance costs in the context of their 10 Year Property Plan

· The Licensee is responsible for:

· operating costs including electricity, gas, water supply, rubbish disposal, heating, telephone, grass cutting or cleaning services if separately metered or assessable

· obtaining the consent of the Ministry before carrying out any building projects, capital works or structural repairs

· terms for use of the premises

· there is no sub-licensing

· dispute resolution clause

· term of up to 10 years, with provision for cancellation by the Board with the consent of the Ministry.

Twelve months notice can be given if the accommodation is required by the Ministry because the school roll has grown and there is no other option of facilities at that school or another. In other words, a legitimate user will not be served notice if their premises are required to support roll growth unless the site is full and there are no other schools in the vicinity that can provide accommodation.

A board cannot serve notice without the consent of the Ministry.  


	Terms and conditions – community use
	Licences to Occupy for community use will generally include the following terms and conditions:

· commencement date

· parties to the licence

· description of the premises for the licence

· term of the licence including any right of renewal to a maximum of 10 years. Note: This is a maximum term and a reduced term is justifiable at the board’s discretion

· provision for rent or licence fee

· licensee to pay all operating costs including electricity, gas, water supply, rubbish disposal, heating, telephone, grass cutting or cleaning services, insurance premiums, and all costs associated with complying with any statutory, regulatory, TLA in full???, code or by-law requirements;

· licensee to pay all repairs and maintenance for any buildings or facilities within the premises, including any constructed by them

· the licensee, with the written consent of the board, has the right to authorise capital works or structural repairs. Unless otherwise determined by the board, the licensee is not obligated to undertake capital works or structural repairs

· the need for the consent of the Secretary for Education before undertaking any alterations or building work (standard licence)

· removal of any improvements placed on the land by the licensee (standard lit

· facility to revert to the board when the licence is terminated (shared use licence)

· right to use the premises (shared use licence)

· termination of the licence

· the Board can give 12 months notice

· permitted use of the premises 

· licensee to agree to no compensation upon termination

· dispute resolution clause. 


ECE Property Occupancy Documents - Lease and Licence to Occupy

	Introduction
	A Property Occupancy Document (POD) is a generic term for an agreement to occupy land or buildings. Examples of PODs include leases and licences to occupy. The term has been used more specifically by the Ministry to describe the arrangement between the Ministry and ECE centres using education land. All ECE centres on Crown-owned land / buildings must have a POD. 

The Ministry’s property portfolio includes properties owned or partly owned by the Ministry and used as ECE centres.  These include kindergartens, playcentres, Te Kohanga Reo, Pacific Islands Language Groups, child care centres and playgroups.


	Background to ECE centres occupancy arrangements 


	Prior to 1990, centres on school sites had Licences to Occupy the sites, issued under section 6A of the Education Lands Act 1949. Some of these were issued for up to 21 years and so are still in force today.

In 1990 an amendment to section 319 of the Education Act 1989 introduced the requirement for centres occupying Crown-owned land or buildings to have a Property Occupancy Document (ECCPOD). These were issued to most of the ECE centres, excluding those still under the pre-1990 licence to occupy.  

In 1993 the government agreed to allow ECE centres on to school sites under a leasing arrangement between boards and centres, which was previously not permitted. This required a new POD notification from the Secretary to the centre’s management. The board, in its capacity as agent of the Crown, was to oversee the new POD. This notification was known as the ECCPOD (Licence). It is used for new centres wishing to occupy school grounds.  

In 1998 in an amendment to section 319 of the Education Act, further options were introduced that would allow the Minister of Education to issue a lease or Licence to Occupy to an ECE centre under section 6(1C) of Education Lands Act. The amendment also allowed the Minister to issue a lease under section 45 of the Public Works Act 1981.  


	Current ECE centre property occupancy arrangements
	At present all ECE centres on school sites are under either the pre-1990 Licence to Occupy, the 1990 ECCPOD, or the later 1993 ECCPOD (Licence).


	Proposed ECE centre Property Occupancy Documents


	Owing to various recent policy changes, the Ministry is moving towards three types of ECE centre occupancy arrangements. It is proposed that all existing ECE centre PODs be replaced by one of following three Property Occupancy Documents, and that all new centres will be covered by these documents. The draft documents are discussed below. See figures below for illustrations. 

1. ECC POD (Licence to Occupy): For ECE centres which occupy Crown- owned buildings included in a school’s POD. These centres are a Legitimate Use. (See Figure 1.)

2. ECC POD (Lease): For Centres which own/partly own buildings on school land included in a school POD. (See Figure 2.)

3. ECC POD (Stand-alone Lease): For Centres which own/partly own buildings on Crown-owned land that is not included in a school POD. (See Figures 3 and 4.) Note these could be sites shared with another Crown agency eg an ECE centre on a Defence base or Tertiary Institute. 


ECE Centre Property Occupancy Documents - Diagrams









  

 

ECE Centre POD Terms and Conditions

	ECE Centre POD (Licence to Occupy)
	The ECE centre POD (Licence to Occupy) is issued to centres occupying Crown- owned buildings included in a school’s POD. It is an agreement between the board and the ECE centre, but requires the approval of the Ministry. It provides for similar terms and conditions as other ‘Legitimate Users’: 

· commencement date

· initial maximum term to five years with right of renewal to a maximum of five years

· provision for rent, licence fee and/or administration fee

· the board is funded and responsible for all capital and maintenance costs in the context of their 10 Year Property Plan

· the centre’s management is responsible for:

· operating costs including electricity, gas, water supply, rubbish disposal, heating, telephone, grass cutting or cleaning services if separately metered or assessable

· obtaining the consent of the Ministry before carrying out any building projects, capital works or structural repairs

· terms for use of the premises

· there is no sub-licensing

· dispute resolution clause

· provision for cancellation with two years notice by the board, with the consent of the Ministry, if the accommodation is required by the Ministry. Ministry consent would only be given where the accommodation is needed because of roll growth at the school and there was no other provision that school or another within the vicinity. The board cannot serve notice without the consent of the Ministry;

· The terms and conditions cannot be altered without the consent of the Ministry. 

ECC POD: Licence to Occupy




	ECE centre POD (lease)
	The terms and conditions of the ECE centre POD (Lease) include:

· commencement date

· an annual rental; (a peppercorn rental of $10.00 + GST per annum is charged)

Centre management is responsible for:

· all ownership responsibilities including capital replacement and upgrading, repairs and maintenance, all costs for complying with any statutory, regulatory, code or bylaw requirements, and all costs incurred by the Secretary in complying with the Building Act 1991

· operating costs including all repairs and maintenance to any buildings or facilities, electricity, gas, water supply, rubbish disposal, heating, telephone, grass cutting or cleaning services if separately metered or assessable, and insurance premiums

· rates, taxes, and insurance

· obtaining the consent of the Secretary before carrying out any building projects, capital works or structural repairs

· rights of entry

· cancellation provisions eg, by mutual consent, or if the centre’s management fails to fulfil any of the terms and conditions

· terms for use of the premises

· there is no sub-leasing or sub-licensing

· term of the lease to be 10 years with a right of renewal for a further 10 years ie, the economic life of the building

· dispute resolution clause. 
ECC POD: Lease


Although not a Third Party occupancy arrangement, the ECE centre POD: Stand-alone Lease is attached here for reference. 
ECC POD: Stand Alone Lease






Memorandum of Understanding

	Introduction
	A Memorandum of Understanding is an arrangement where the third party use does not fall within the criteria or requirements of sections 6a or 6(1c) and (1d) of the Education Lands Act 1949. Examples are dental clinics on school sites and a satellite class by a base school on a host school site. See below. 


	Dental Clinics 
	A Memorandum of Understanding between boards and the District Health Boards (formerly Hospital and Health Services) was put in place by the Ministries of Education and Health. The Memorandum formalises the occupancy of education land by dental clinics. It sets out the responsibilities of the board to the dental clinic and the responsibilities of the health boards. 

Memorandum of Understanding - Dental Clinics





	Satellite classrooms
	Satellite classrooms are those used by one school at another school.   A Memorandum of Understanding, records:

· the term of the arrangement up to a total maximum of 10 years

· the purpose of the arrangement, for example, to provide education for students enrolled at the base school in an environment where normal social learning opportunities are available

· the funding arrangements

· the host school to pay for maintenance and capital and services such as gas, electricity, and telephone

· the base school to be responsible for staffing 

· dispute resolution clause

· the board can give 12 months notice with the consent of the Ministry. The Ministry will only give consent if the accommodation is needed because of roll growth and there is no other provision at that school or another in the vicinity. 

Memorandum of Understanding Satellite Classrooms


	Teen Parent Units
	Teen Parent Units are attached to schools and have their own Memorandums of Understanding between the Ministry and the schools.   

Memorandum of Understanding Teen Parent Units





Approval process for formal use agreement

	Introduction
	Boards wishing to enter into an agreement with a third party must have the arrangement approved by the Ministry.  The process for getting approval is detailed in the four steps as follows.


	1. Approval in principle
	The board must first seek ‘approval in principle’ from the local office. This is an initial check to ensure the third party arrangement meets any relevant policy requirements, including all the requirements of this Third Party Occupancy Policy. If the proposal involves the board meeting capital and/or on-going operating costs then the local office should obtain the Financial Advisor’s comments as to any likely adverse financial implications on the school arising from the proposal.
If the board is obtaining an ownership share in the project then the Ministry’s approval will be required under Section 69 of the Education Act 1989 (see Section 3 of the Property Management Handbook for details of what this process involves)
Full details of the proposal should be available at this stage of the process. 


	2. Prepare documentation
	· The board is responsible for preparing the required documentation. They can use the standard documentation from the Ministry’s website with the option of using a lawyer to check it.

· Standard documentation includes a Heads of Agreement, Deed of Lease, Construction Licence (for a lease), and a Licence to Occupy (back to the board).

· The local office will deal with any details requiring clarification or any decisions required during the drafting process.
· This Policy and the applicable templates have been prepared in a way which protects the Crown’s property interests across all school sites in New Zealand, as well as the Board’s own interests as the entity responsible for managing the school property; therefore the standard terms and conditions contained in the templates should not be altered.


	3. Execution of the documentation
	Once the board has prepared the documentation, they and the third party must execute it (three copies are required) and then send it on to the local office to arrange final approval and execution.


	4. Copies are returned
	The local office will return two copies to the board (for itself and the third party) with the Ministry’s copy lodged on the school's Property Occupancy Document file. The Ministry will also update the Property Management Information System (PMIS).


3. INFORMAL USE

Introduction

	Casual/short- term occupancy 
	There may be a number of occasions when the school premises are used by a third party on a casual or one-off basis. These occasions might be to use the school:

· hall for a community meeting

· hall as a polling booth at election time – see section on polling booths 

· in a civil defence emergency

· for a sleepover for pupils

· for the school gala;

· playing field - leased under section 6(6) of the Education Lands Act.

Prohibited uses include:

· Firework displays.

The educational benefits to the school from the casual use of the grounds or premises, are not always as obvious as those under a formal lease or licence. Therefore, to protect both the people involved and the school’s property there are a number of matters that should be considered before approval. For example, insurance, health and safety requirements, the Fire Safety Code of Practice, the school’s POD and the school charter.

Issues the board should consider are discussed further on.


Elections – using schools on polling day

	The legislation
	Sections 154 and 156 of the Electoral Act 1993 provide that school premises may be used for public meetings and for polling places on polling day. Note this will include leased premises, such as a community-owned facility on a school site. 

The standard lease document specifically provides that the lessee in this situation must comply with the Electoral Act and make the leased premises available for candidates’ meetings and on polling day.


	Section 154 - use of public school rooms for election meetings
	Section 154 of the Electoral Act provides that candidates may hold public meetings of electors at school premises during the period of the election.  

Boards can charge for lighting, heating, cleaning and repair of any damage but cannot charge rent. The conditions for use are:

· a candidate must give the school three days notice of their desire to use the school

· a candidate cannot use the premises inside school hours

· the candidates shall be given times for use of the premises on a first-come first-served basis

· where two candidates apply for the same time, the candidate who has not already used the premises will be given first preference.


	Section 156 - use of public schools as polling booths
	Section 156 of the Electoral Act provides that schools may be appointed as polling booths. The board has a duty to place the premises at the disposal of the returning officer from 4 pm on the day before polling day and for the whole of polling day.

Boards cannot charge rent but the costs of cleaning, lighting and heating and any damage arising from the use shall be paid by the Returning Officer.

Land and/or buildings the subject of a lease or licence can also be required for polling booths. 


	Electioneering material
	Boards may approve electioneering material being placed on school premises, such as candidates’ billboards from all political parties. Electioneering material on school property without permission may be removed.


Civil defence in schools

	Civil Defence Emergency Management Act 
	Under the provisions of the Civil Defence Emergency Management Act 2002, schools can be used as relief centres in the event of civil defence emergency. In such an event the school provides the accommodation and the Civil Defence office the equipment. 

Boards are not required to provide any additional equipment.

Premises used for civil defence purposes could be those that are leased to a third party, such as a community-owned facility on a school site. As with the Electoral Act, the standard lease document specifically provides that the lessee must comply with the Civil Defence Emergency Management Act and make the leased premises available in the case of a civil defence emergency. 


Casual/Short-term Occupancy – What to Consider

	1. Property Occupancy Document (POD)
	Before agreeing to any third party arrangement, the board must be satisfied that it will not contravene anything in the school’s POD.

Clause 14 (a) of the POD states:

"The premises shall be used strictly in accordance with the objectives set out in the Charter for the school".

Clause 14(b) states:

"The board may allow the intermittent use of the premises by a third party providing that such use does not contravene the terms of the Charter or the provisions of the Education Act 1989 or other legislation and/or Territorial Authority restrictions.  The board shall be responsible for repairing damage to the premises arising from such use”. 

Provided there is compliance with the Charter and legislation, and an understanding by the board that it is their responsibility for any damage, the POD permits the use of school premises for third party use. 


	2. School charter
	The POD requirement that the premises be used in accordance with the objectives of the charter means that boards should check their charters to see if third party use is consistent with its provisions. They should also have a policy that sets out who on the board is responsible for giving permission.


	3. Safety Codes
	Health and safety requirements under the Ministry’s Health and Safety Code of Practice and the Fire Safety Code of Practice should be considered, particularly for uses such as sleepovers. 

Fire Safety Code of Practice
Health and Safety Code of Practice


	4. Legislation
	Building Act 1991

There are requirements in the Building Act 2004 and the Building Code that have to be met to when premises are used by third parties. For example, the need for sprinklers, number of exits, floor space requirements and the need for adequate showers and toilets. 

Resource Management Act 1991

There may also be restrictions under the Resource Management Act 1991. Boards should check with local authorities for details.

Health and Safety in Employment Act 1992

If third parties are on school premises with the express consent of the board then the Board is required to take all practicable steps to warn the third parties of any significant hazards.

If in addition to the express or implied consent of the board, the third parties pay the board to use the premises, the board must take all practicable steps to ensure that no hazard that is or arises on the premises harms them.

Sale of Liquor Act 1989

There is a requirement under section 6 of the Sale of Liquor Act that requires anyone selling alcohol to have a special licence. This may be required if alcohol is to be sold at a function at the school.


	5. Insurance – land, buildings and facilities
	The Ministry of Education’s catastrophic loss policy for school property (land, buildings and facilities) provides cover for third party use on the condition that:

· the board consented and accepts responsibility for the third party and their activities

· the third party occupancy is periodic or short-term and not supported by any formal lease or licence to occupy. (For long-term arrangements, comprehensive insurance is the responsibility of the lessees/licensee as provided for in these standard occupancy agreements)

· the third party’s activities will bring no significant educational disadvantage to the school, and will bring benefits to the school and/or its community

· the property is not used as overnight accommodation except by pupils and their supervisors, or with school supervision

· there will be no risk to the school

· the third party’s activities are not of a commercial profit making nature.

A school being used by its pupils for a ‘sleepover’ would be considered to be using the facilities for an educational benefit/purpose and in the event of loss the Ministry policy would respond. 

However, if a group wants to use the school premises for a non-educational purpose only boards and the Ministry are covered under the catastrophic loss insurance policy. Any other third parties could be held accountable by the Ministry's insurers for damage caused to property by negligence. Therefore, before agreeing to the use of the premises for other than an educational purpose, the board should sight evidence of the group’s Public Liability Insurance.

See ‘Buildings lost through catastrophic loss (fire, flood and earthquake)’. 


	6. Insurance – contents 
	Contents are not covered under the Ministry's catastrophic loss policy. However, the Ministry does operate a contents cover scheme through McLarens Young Ltd (the Risk Management Scheme for Schools). Schools pay a levy to be covered under the Scheme. This Scheme is optional. If a school opts not to be included under the Scheme, they are advised to make their own contents insurance arrangements 

Boards need to check with their insurers to confirm whether their cover extends to use by third parties.
Contact Laurence Jenner, Resourcing Division.


	Conclusion
	The casual use of school premises by third parties should not be treated lightly in view of legislative requirements and insurance implications. For example, if there is a fire or damage to buildings, and all the above conditions had not been met, the Ministry's insurers may refuse to indemnify, and/or the Ministry could be sued for exemplary damages by persons who suffer injury as a result. So while there may be no direct prohibition, there are strict requirements that have to be met before school premises can be used by third parties. 


	Type of agreement
	Boards are advised to have a written record of any type of third party occupancy, even if they are short-term, to make sure the property is protected, the parties are protected and everyone understands the parameters of use.  

For a copy of  the standard agreement for casual third party use go to:
Casual Use Agreement





4. MINISTRY USE

The Ministry as the Third Party

	Introduction
	School sites are not always Crown-owned. Sometimes the Ministry leases land from another government department or from a private organisation or individual for school purposes. Examples are a:

· school on Maori reserve land

· Kura Kaupapa Maori on a Marae

· special school that is part of a special education needs institution.




	Principles for Ministry as Third Party 
	The principles when the Ministry is the third party include:

· security of tenure to protect the Crown's assets

· the right to ‘quiet enjoyment’ so that the board of trustees can operate the school without distraction, as it can on Crown land

· a fair rent

· flexible terms to terminate the lease if the school closes and relocates

· the ability to create and improve school buildings on the site, in the same way as on Crown land.


	Formalising the arrangement
	As the Ministry in these cases usually leases bare land, the form of occupancy would be a lease. A standard lease has been developed reflecting the guiding principles and must be used as the basis of negotiation with the lessor. Normally this process is undertaken by a property consultant with legal support.

The Ministry's has bottom line requirements when negotiating a lease with regard to term, lease-break options, ownership of improvements and annual rental. These are discussed below.  


	1. Term of the lease
	If the Ministry is building or transferring assets to the site the term must equate to the economic life of improvements. 40 to 50 years is the benchmark including rights of renewal (often a lease is for, say, an initial term of 20 years with two rights of renewal on the lessee's part of 10 years each). The reason for this length of time is to mitigate the risk of another site having to be found in a relatively short f time (if it cannot the school may have to close) and/or ensure the Ministry does not lose the value of assets if they are permanent and can’t be relocated when the lease expires.


	2. Lease-break option
	This is sometimes not easy to achieve as it may be a risk to the lessor in terms of an unguaranteed long-term rental income. Schools often do not exist in perpetuity. Changing education needs, social conditions and demographic trends mean that schools do close. The Ministry would not wish to be locked into a fifty-year lease and pay rent for a school that has closed. Rights of renewal mitigate this risk. An alternative is a lease-break option where the Ministry has the opportunity to quit during the term by giving, say, one year's notice and paying one to two years rent in advance. The lessor has the opportunity of finding another tenant while still receiving rental, and the financial impact on the Ministry is minimised.


	3. Ownership of improvements
	The lease must recognise that the Ministry owns its buildings, and can remove them at the expiry of the lease,, and can change, add and demolish buildings as it would on a Crown-owned site.


	4. Annual rental 
	The Ministry does not negotiate a rental on the basis of an actual dollar figure. A formula is more transparent, fair and certain, and makes future rent reviews easier and less costly to manage.

The formula used, and applied to subsequent rent reviews, is:

land value x a rate of return = $ annual rent
This is where the land value is the greater of: 
· its value as freehold, vacant land in an undivided state based on its underlying zoning; or
· its value as a school site.
The rate of return is expressed as a percentage within a range of 4-7%. The lower end would likely be rural and the upper, industrial or commercial land. These rates have not really changed in a New Zealand land leasing context in the last 50 years so the only variable factor in reviews should be the land value. By prescribing the basis on which the land is to be valued and using a set percentage, rent reviews (normally every five to seven years) should be straight forward. There must be no rental ‘ratchet’, ie: the new, reviewed rent is never less than the old rent. A fair market rental is always paid, which may go up and down on each review. 


Closed school sites

	Groups using closed school sites
	When a school closes and is declared surplus to education requirements the objective is to dispose of it as quickly as possible. This process can take between 12-20 months depending on the statutory requirements that apply to Crown property, such as Offerback to previous owners and assessment of Treaty of Waitangi claims. 

The disposal process is managed on the Ministry’s behalf by an external contractor. The contractor’s responsibilities include maintaining the property in a basic condition pending disposal. Generally leasing closed sites to third parties is not desirable because of the short-term tenure. However, the Ministry will consider short-term leases if the third party will prove to be an effective, alternative caretaking arrangement. As the disposal process is managed nationally, such decisions will be made on the basis of a local office recommendation.  

If the recommendation is approved the standard occupancy agreement must be used which vests all operating costs on the lessee and allows the Ministry to serve short-term notice when the property needs to be vacated when it is sold.




5. SUMMARY OF AGREEMENTS

1. Standard Heads of Agreement
Third party owns a building on a school site
2. Standard Licence to Occupy: Legitimate Use
Legitimate third party occupies surplus school building 

3. Standard Licence to Occupy: Community Use
Community group third party occupies surplus school building for community use

4. Standard Licence to Occupy: Shared Use
Third party funds a school facility for shared use by community and school 

5. Standard Memorandum of Understanding: Satellite Classrooms
A base school occupies a classroom at a host school

6. Standard Memorandum of Understanding: Dental Clinics
For District Health Boards dental clinics on school sites

7. Standard Memorandum of Understanding: Teen Parent Units
Teen Parent Unit occupies a building at a host school

8. Standard Casual Use Agreement
Informal or one-off use of school premises by a third party  

9. ECE centre POD: Licence to Occupy
ECE centre occupies surplus school building 

10. ECE centre POD: Lease
ECE centre owns a building on a school site

11. ECE centre POD: Stand Alone Lease
ECE centre occupies Crown land not within a school POD 

12. Licence to Occupy: Closed school sites
Closed school sites used by other educational groups on a short-term basis.

MEMORANDUM OF UNDERSTANDING





Third party occupies land and constructs buildings/facilities they own themselves. 








LEASE





Community groups which build cultural and sporting complexes on school grounds








ECE POD (Lease)








Third party occupies Crown-owned buildings included in a school’s POD.  








LICENCE TO OCCUPY





Legitimate Users


ECE POD (Licence to Occupy)


Other groups receiving funding from Vote: Education





Community Groups or other Crown agencies


Sole use


Shared use with school





Legitimate Users


Dental clinics


Satellite classes


Teen parent units





Figure 2:  ECE centre which owns its own buildings on school land included in a school POD.  





Figure 1:  ECE centre occupying Crown- owned buildings included in a school’s POD (Legitimate Use)
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Figure 4: ECE centre which owns/partly owns buildings on ‘stand-alone’ Crown owned land that is not included in a school POD.    





Figure 3:  ECE centre which owns/partly owns buildings on Crown-owned land, adjoining a school site, but which is not included in a school POD.  
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STAND ALONE LEASE





STAND-ALONE LEASE








� As amended from 20 years by section 69 of the Resource Management Amendment Act 2003.


� No member of a school board of trustees shall vote on or take part in the discussion of any matter before the board in which they, directly or indirectly, has any pecuniary interest. And, a trust must not be set up where its trustees constitute all, or a majority of, members of a board.








40
1
Third Party Occupancy Policy      March 2006

Page


