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CONSTRUCTION LICENCE – COMMUNITY USE OF SCHOOL SITE

                                             2007

[NAME] SCHOOL BOARD OF TRUSTEES
and

[COMMUNITY ENTITY]
_____________________________________________________________

CONSTRUCTION LICENCE

[Facility] at [Name] School
_____________________________________________________________

_____________________________________________________________

THE SECRETARY OF EDUCATION

PROPERTY MANAGEMENT DIVISION

MINISTRY OF EDUCATION

WELLINGTON

CONSTRUCTION LICENCE dated
2007
PARTIES
1.
[NAME] SCHOOL BOARD OF TRUSTEES a board established under Part IX of the Education Act 1989 ("the Licensor")
2.
[COMMUNITY ENTITY – eg charitable trust or local authority] ("the Licensee")
BACKGROUND
A.
The Licensee wishes to construct the Facility, and undertake ancillary improvements in the grounds of the School, which will be available for use by the School and the Community.
B.
The Crown owns the Land upon which the Facility is to be constructed.
C.
The Licensor has control and management of the School pursuant to section 75 of the Act and occupancy of the School under a property occupancy document.
D.
The parties have entered into a heads of agreement agreeing to enter into a lease of the land for the Facility [and a grant to the Licensor of certain use rights to be included in a Licence to Occupy] and the Licensor and the Licensee wish to enter into this licence regarding the construction of the Facility on the Construction Site.

THIS DEED RECORDS
1. Definitions and Interpretation

1.1 "Act" means the Education Act 1989.

1.2 "Construction Site" means the construction area on the Land shown on the plan attached as Schedule B. 

1.3 "Facility" means <Description of Facility to be constructed>.

1.4 "Heads of Agreement" means the Heads of Agreement between the parties dated [                   ];

1.5 "Land" means the land described in Schedule A. 

1.6 "Licence to Occupy" means a licence back from the Licensee to the Licensor for the use of the Facility.
1.7 "Occupiers" means students, employees and invitees of all the occupiers of the Land in the vicinity of the Construction Site.

1.8 "Practical Completion" has the meaning given in clause 4.13
1.9 "School" means the <Name> School, situated at <Location>.

1.10 "Site Rules" means the protocols for construction on School Land as provided from time to time by the Licensor.

1.11 "Works" means construction of the Facility as permitted by this licence in accordance with the plans and specifications in Schedule C.

1.12 References to "Law" include statutes, regulations, orders, rules, by‑laws or notices and any amendments or replacements at any time.

1.13 Any schedules to this licence shall have the same effect as if set out in the body of this licence. 

1.14 Clause headings are inserted for reference only and shall affect the interpretation of this licence. 

2. Licence

2.1 The Licensor, in consideration of the sum of 10 cents, hereby grants to the Licensee a licence authorising the Licensee's Contractor to enter the Construction Site as from the date of this licence until the date the Works are certified as practically complete, or for a period not exceeding two years (whichever is the sooner) unless the parties otherwise agree.

2.2 The Licensee's Contractor’s entry to the Construction Site shall be deemed to be permitted by this licence.

2.3 The Licensee agrees that it is liable for the breach of any of the Licensee's and its Contractor’s obligations and indemnities under this licence.

3. Consents and Approvals

3.1 Consents and Approvals to be Obtained

The Licensee shall within six months of the date of the Heads of Agreement:

a. submit detailed drawings and specifications of the Works for the approval of the Licensor; and

b. obtain all necessary consents and approvals from any applicable authority in respect of the Works; 
and do so at the cost and expense of the Licensee.
3.2 Best Endeavours
The Licensee must use the Licensee's best endeavours to procure the necessary consents and approvals and must:

a. as soon as reasonably practicable after execution of this licence make all necessary applications; and

b. promptly do execute and perform all such acts documents and things as may be required in order to procure such consents or approvals.

3.3 Assistance by Licensor
The Licensor will, at the request and at the cost of the Licensee, do such acts, matters and things as may be reasonably requested by the Licensee in order to assist it to procure the necessary consents and approvals pursuant to clause 3.1 and 3.2.

3.4 Non Satisfaction
a. If any applicable authority declines or otherwise fails to grant all necessary consents and approvals in relation to the Works then the Licensee must:

i. vary its design, plans and specifications for the Works in order to comply with all laws applicable to the Works and all lawful requirements of any applicable authority;

ii. resubmit its application or lodge a new application in relation to the Works; and

iii. otherwise comply with clause 3.1 in relation to such amended or further application.

4. Works

4.1 Conditions of Licensor Approval
a. The Licensor shall not unreasonably withhold its approval or consent to any drawings and specifications submitted by the Licensee in respect of the Works but the Licensor may make its approval or consent subject to reasonable conditions or stipulations and (without limitation) the Licensor may withhold its approval or consent if the drawings and specifications or the works described in them:

i. do not comply with the requirements of this licence;

ii. do not comply with the provisions of any applicable Law in respect of the Works;

iii. breach a law or would not be allowed by an applicable authority;

iv. are subject to approvals which may not be promptly approved or given by any applicable authority.

b. The Licensee shall:

i. pay any reasonable consultants fees incurred by the Licensor relating to any such approval of the Works;

ii. pay any application fees or other fees and expenses incurred by the Licensor or chargeable by the Licensor in relation to any approval relating to such Works; and

iii. pay any such amounts direct to the relevant consultant or applicable authority, or reimburse same to the Licensor if so directed, and in any event pay such amounts on or prior to the due date for payment.

4.2 Design Concept
The Licensee must:

a. have the design concept of the Works prepared by an architect or reputable designer;

b. if an element of graphic design is required, engage a reputable graphic designer in addition to an architect or designer;

c. engage a suitably qualified engineer ("the Engineer") to ensure that all of the structural design components of the Works, including any fixtures and fittings, are suitable for the purpose for which they are intended and to provide the certificate referred to in clause 4.5g;

d. obtain the Licensor's consent to the design concept which consent shall not apply to or cover the structural design components of the Works, including any fixtures and fittings referred to in clause 4.2c.
4.3 Licensee to Inform Itself
The Licensee acknowledges and agrees that it is the Licensee's responsibility to:

a. inform itself of the local conditions and any of the conditions or characteristics of the Land affecting or which may affect the performance of its obligations under this licence and obtain all necessary information as to risk, contingencies and other circumstances that could have an effect on the performance and cost of executing the Works including (without limitation) the hours and the restrictions with which the Licensee must comply in performing the Works;

b. inform itself completely of the nature of the work in and the materials necessary for the execution of the Works and the means of access to and facilities on the Construction Site and transport facilities to and from the Construction Site and the time within which the Licensee must complete the Works and the requirements under the Site Rules;

c. inform itself as to the availability of labour and the cost of labour including (without limitation) in complying with obligations imposed by any agreement between the relevant industrial unions and employers relating to execution of construction and building work nationally;

d. inform itself of all requirements of the applicable authorities in relation to the Works generally, including (without limitation) any measures that are necessary to protect the environment from any adverse effect or damage arising from the erection of the Works; and

e. obtain all appropriate professional and technical advice on all matters and circumstances in connection with the matters referred to in this clause 4.3 prior to starting the Works.

4.4 Insurance
a. The Licensee or the Licensee's Contractors shall effect the following insurances:

i. a public risk liability policy indemnifying the Licensee, the Licensor, and the Licensee's Contractor in the sum of not less than $5,000,000 in respect of any one claim and in the form of a standard public risk policy but covering all such liabilities arising from access to and use of the Construction Site including without limitation completion of the Works; and

ii. a Contract Works Policy in respect of the Works to the full value of the Works for the time being and covering the Licensee, the Licensor and the Licensee's Contractor;

iii. Professional Indemnity insurance for liability of the Contractor or any consultant by reason of professional negligence in the design of the Works;
b. The Licensee shall ensure that the insurances specified in clause 4.4a. are effected by the Licensee or the Licensee's Contractors prior to commencement of the Works and any preliminary activities on the Construction Site and shall ensure that such insurances are maintained at all times until one year after Practical Completion of the Works.

c. The insurances specified in clause 4.4a. shall where possible be effected in the joint names of the Licensee, the Licensee's Contractors, and the Licensor but in any event shall be effected to cover their respective rights and interests to the extent possible at law.

d. The Licensee must in any event supply to the Licensor prior to commencement of any activities or work on the Construction Site:

i. true and accurate copies of the certificates of currency and insurance cover notes for the insurances specified in this clause 4.4a; and

ii. full particulars of any exclusions or restrictions or conditions applicable to the relevant policies of insurance.

e. The Licensee must give the Licensor a copy of the insurance policies and current insurance cover notes for the insurances specified in clause 4.4a. if required by notice in writing from the Licensor.
4.5 Environment, Health and Safety Requirements

a. The Licensee must comply with all applicable occupational health and safety laws and all applicable codes of practice, including the Ministry of Education Health and Safety Code of Practice for State Schools, standards and the recommendations or instructions of manufacturers/suppliers.

b. The Licensee must ensure that personnel involved in the Works do not, are not directed to or are not expected to undertake work activities which might be detrimental to the environment or create a risk to the health, safety or welfare of themselves or others.

c. The Licensee acknowledges that for the purposes of all environment, health or safety statutory requirements the Licensee is deemed to be the occupier and/or principal contractor of the Construction Site.

d. The Licensee must, prior to commencement of the Works, provide the Licensor with a statement certifying that the Licensee has an occupational health and safety management system for the Works in place, and the Licensee will carry out the Works in accordance with the occupational health and safety management system.
e. The Licensee shall ensure the safety of the Occupiers at all times during the Works, in accordance with the provisions of the Health & Safety in Employment Act 1992 and related Regulations.

f. The Licensee shall ensure that the Licensee's Contractor complies with the Licensor’s request in relation to the temporary fencing off of the Construction Site to secure the Construction Site against unauthorised entry whether from the Occupiers or otherwise.

g. The Licensee shall comply with the Licensor’s and the Occupiers reasonable requests to:

i. mitigate dangers whether actual or perceived;

ii. reduce or eliminate nuisances or any other aggravating factors which interfere or could potentially interfere with the operation of the Occupiers or any other adjacent occupiers as far as this may be possible;

iii. make good any loss or damage suffered by the Licensor or Occupiers which arise from the operations of the Licensee's Contractor.

4.6 Access
a. The Licensor shall permit the Licensee access to the Construction Site to enable the Licensee to begin and proceed in an orderly manner to effect the Works.

b. The Licensee must:

i. perform such work or provide such facilities as may be necessary to enable it to obtain adequate access to perform the Works;

ii. perform the Licensee's Works so as to minimise disruption or inconvenience to the Licensor, other contractors and the Occupiers, of the Land, including (without limitation) complying with such restrictions as may be imposed from time to time by the Licensor on the areas and hours within which the Works may be performed on the Construction Site and provide the Licensor with every reasonable facility and cooperation necessary for the execution of the Works.

c. The Licensee's Contractor's entry to the Construction Site is subject always to the following conditions:

i. instructions or requests from the Licensor are to be obeyed without question;

ii. all roads, paths and passageways are to be kept clear at all times;

iii. all deliveries must be as directed by the Licensor;

iv. parking is permitted only as authorised and directed by the Licensor.

d. It is the Licensee's responsibility to ensure all consultants, contractors and sub-contractors are aware of these conditions and all other requirements of this licence both prior to and during the completion of Works.

e. The Licensor reserves the right to exclude from the Land the Licensee and/or its contractors if they fail to comply with this licence.
4.7 Revocation of Licence
If the Licensee or any of its Contractors commits any breach of any of the provisions of clause 4.6 the Licensor may revoke the licence to enter granted to the Licensee or any person who may have acted in breach of any of the provisions of that clause.

4.8 Construction Commencement

a. On receipt of all necessary consents and approvals and at the risk of the Licensee, the Licensee shall commence and execute or cause the Works to be commenced and executed diligently and in a good and workmanlike manner to the reasonable satisfaction of the Licensor.

b. The Licensee shall liaise as regularly as possible with the Licensor on:

i. the progress of the Works;

ii. problems (if any) being experienced by the Occupiers arising from the Works;

iii. the Licensee's Contractor’s concerns (if any) as to the safety of the Occupiers or any other adjacent occupiers.

4.9 Audits

The Licensor may, at any time, audit the Works to monitor compliance with this licence and the Site Rules.

4.10 Licensee's Consultants/Contractors

a. The Works shall be erected or installed by the Licensee's Contractors previously approved in writing by the Licensor under contract to the Licensee provided that the Licensor shall not unreasonably withhold such approval to reputable and financially responsible contractors.

b. The Licensee is to enter into contracts or arrangements with its selected contractors to execute the Works.  The Licensee is to administer its contracts, make all payments to its contractors, oversee the Licensee's Contractor's programmes and inspect during and on completion of the Works to ensure they are to its satisfaction and within this licence.

c. If required by the Licensor, the Licensee must require the Licensee's Contractors to undergo a police vet in accordance with sections 78CA of the Act.
4.11 Services Shutdown

The Licensee must obtain approval of the Licensor in writing at least one (1) week prior to any shutdown of services required to facilitate the Works (including, without limitation, any services works) and such works must be carried out at a time convenient to the Licensor.

4.12 Cleaning Up

The Licensee must keep the Construction Site clean and tidy.

4.13 Practical Completion

Prior to commencement of the Lease, the Licensee must deliver to the Licensor evidence of Practical Completion of the Works.  For the purposes of this Licence Practical Completion is that stage in the execution of the Work when:

a. the Works are complete except for minor omissions and defects:

i. which in the opinion of the Engineer to the Construction Contract the Contractor has reasonable grounds for not promptly correcting; and

ii. which do not prevent the Works or from being used for their intended purpose; and

iii. rectification of which will not prejudice the convenient use of the Works;

b. those tests which are required by the Contractor to be carried out and passed before the Works reach Practical Completion, have been carried out by the Contractor and passed to the satisfaction of the Engineer;

c. all temporary works and plant have been removed from the Construction Site, [other than temporary works and plant necessary for work under the contract relating to any Separable Portion which has not achieved Practical Completion];

d. all rubbish and surplus materials have been removed from the Construction Site and the Construction Site is clean and tidy;
e. the Contractor has demonstrated to the satisfaction of the Engineer that all services included in the Works have been satisfactorily commissioned, tested and are fully operational and a written report to that effect has been given to the Engineer; and

f. the Contractor has handed to the Engineer a certificate of public use from the local authority for the Works; and 

g. any other thing required by the Engineer to be done by the Contractor to achieve Practical Completion has been done by the Contractor.
4.14 Additional Certification

Upon completion of the Works the Licensee must also deliver to the Licensor the following certificates which are (without limitation) to verify compliance with the requirements of the applicable authorities and be in a form satisfactory to the Licensor:

a. a certificate from the Engineer verifying that:

i. the Works have been designed and installed in a structurally sound manner and in particular that all items structurally supported and installed by the Licensee are properly affixed and secure;

ii. the Works are:

(1) in accordance with all laws and the requirements of the applicable authorities;

(2) do not affect either the structural integrity of the Licensor's other buildings on the Land or the Licensor's fixtures and fittings; and

(3) do not otherwise affect the compliance of the Licensor's other buildings on the Land or the Licensor's fixtures and fittings with the requirements of all laws and the requirements of applicable authorities;

b. final certification from any applicable authority allowing occupation of the Facility,

the certification to include those items or components (if any) that were in existence at the time of commencement of this licence.

4.15 Within three months of practical completion of the Works, the Licensee must provide to the Licensor at its own expense:

a. all code compliance certificates or other approvals issued or required for the purposes of the Building Act 2004;

b. "as built" and "as laid out" plans of the Facility and, if applicable, integrated with the existing building plans and services drawings.
4.16 Defective Work
a. The Licensor shall have the right to condemn all or any part or parts of the Works which do not in the reasonable opinion of the Licensor conform with the standards of good and proper workmanship and the Licensee shall at its own cost cause any works so condemned to be appropriately dismantled, re-executed, reconstructed or altered in order that they may conform with the standards required by the Licensor.

b. The Licensee must remedy or cause to be remedied all defects in the Works which are notified to the Licensee by the Licensor ("the Defects").  The Licensee must ensure that such Defects are remedied within a reasonable period and in any event within thirty days from the notification and in accordance with any reasonable directions given by the Licensor.

4.17 Temporary Services and Facilities
It is the responsibility of the Licensee and the Licensee's Contractors to negotiate with the Licensor for all temporary services, toilet facilities, hoisting facilities and carting away of rubbish which the Licensee or the Licensee's Contractors may require and to pay to the Licensor as the case may require any resulting expenses which the Licensor incurs but nothing in this licence shall oblige the Licensor to provide such temporary services or facilities.

4.18 Repair Damage
The Licensee shall at the option of the Licensor either:

a. repair and make good any damage which may be caused to the Licensor's other buildings on the Land either directly or indirectly as a result of the erection and installation of the Works to the complete satisfaction of the Licensor; or

b. reimburse the Licensor on demand the reasonable costs incurred by the Licensor in having such damage made good by the Licensor's Contractors.

4.19 Warranty by Licensee
Without limiting any provision of this licence:

a. The Licensee warrants that it will ensure and procure that the Works are constructed:

i. strictly in accordance with the plans, specifications and documentation approved by the Licensor and the applicable authorities and in accordance with any conditions or stipulations made by the Licensor or the applicable authorities in respect of such consents and approvals;

ii. in a good, proper and workmanlike manner and to the standard of professional care, skill, judgment and diligence expected of a professional experienced in performing services or work of a similar nature, type, size, complexity and character to the Works;

iii. using materials and goods which are new and of a sound and merchantable quality and which are fit for their intended purpose;

iv. in compliance with all laws and necessary consents and approvals;

v. using consultants and contractors who are suitably qualified and experienced for the purposes of the Works;

vi. free of all defects; and

vii. otherwise in accordance with this licence.

b. The Licensee warrants that it will use its best efforts and endeavours to ensure that the Works are executed to a state of Practical Completion prior to expiration of this licence.
5. Indemnity

5.1 The Licensee shall indemnify and at all times hold the Licensor indemnified from and against all claims, demands, actions, suits, judgments, charges, liens, orders, decrees, damages, costs, losses (including loss of rents) and expenses which the Licensor may suffer or incur in connection with or arising directly or indirectly from the erection installation and completion of the Works or from any other act, matter or thing done or omitted to be done by the Licensee at or on the Construction Site except to the extent that such damages, costs, losses and expenses are caused by the negligent actions of the Licensor.

6. Assignment

6.1 The Licensee shall not assign the benefit of this licence, or otherwise deal in any manner with this licence, without the prior written consent of the Licensor.

7. Default by Licensee 

7.1 If at any time the Licensor gives written notice to the Licensee specifying any breach of this licence which breach remains unremedied 7 days after giving the notice, the Licensor may immediately, or at any time subsequently and without notice or demand, terminate this licence, and expel and remove the Licensee from the Land, without being guilty of any manner of trespass.  This licence shall then cease and determine, but without releasing the Licensee from liability in respect of any breach by the Licensee of this licence.  

8. Miscellaneous

8.1 Costs


The Licensee will pay the Licensor's legal costs in relation to preparation and execution of this licence, and all costs, charges and expenses (including legal costs as between solicitor and client) for which the Licensor may become liable in consequence of, or in connection with, any breach or default by the Licensee in the performance or observance of any of the terms, covenants and conditions of this licence.

8.2 Licence not an Interest in Land


The Licensee has a right of occupation for the term of this licence and has no interest in the Land.  The legal right to possession and control over the Land remains vested in the Licensor throughout the term. 

8.3 No Waiver 


No waiver or failure to act by the Licensor in respect of any breach by the Licensee of any covenant or agreement contained or implied in this licence shall operate as a waiver of the same breach on any subsequent occasion or as a waiver of any other covenant or agreement contained or implied in this licence. 

8.4 Notices

a. All notices addressed to the Licensor shall be sent by mail or faxed to:




Fax: 

b. All notices addressed to the Licensee shall be sent by mail or fax to:




Fax: 

8.5 Resolution of Disputes


If any dispute or difference arises between the parties in connection with or arising out of this licence which cannot be resolved between the parties, the dispute or difference shall be referred in the first instance to a professional mediator agreed upon by the parties.  If the dispute or difference cannot be resolved by mediation, it will be referred to the arbitration of a single arbitrator if the parties can agree upon one or, failing agreement, at the request of either party by the president of the Wellington District Law Society, in accordance with the Arbitration Act 1996.  The parties agree to co-operate to complete any mediation or arbitration with all due expedition. 

THE COMMON SEAL of
)

[                            ] SCHOOL BOARD OF TRUSTEES
)
was hereunto affixed in the presence of:
)

	
	
	

	Chair Signature
	
	Full Name (please print)

	
	
	

	
	
	

	Trustee's Signature (being a member of the Board duly authorised to execute this agreement).
	
	Full Name (please print)

	
	
	

	
	
	

	Trustee's Signature (being a member of the Board duly authorised to execute this agreement).
	
	Full Name (please print)


THE COMMON SEAL of
)

[COMMUNITY ENTITY]
)

was affixed in the presence of:
)

	
	
	

	Signature
	
	Full Name and Designation

(please print)

	
	
	

	
	
	

	Signature
	
	Full Name and Designation

(please print)

	
	
	

	
	
	

	Signature
	
	Full Name and Designation

(please print)


SCHEDULE A
Land
SCHEDULE B
Construction Site
SCHEDULE C
Plans and Specifications of Works









Construction Licence. September 2007

