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DEED OF LEASE – COMMUNITY USE OF SCHOOL SITE
(Community Oral Health Service)
[date]

[NAME] SCHOOL BOARD OF TRUSTEES
and

[NAME] DISTRICT HEALTH BOARD

and

HER MAJESTY THE QUEEN

acting by and through the Secretary for Education
_____________________________________________________________

DEED OF LEASE

Community Oral Health Service at [Name] School

_____________________________________________________________

_____________________________________________________________

THE SECRETARY OF EDUCATION

PROPERTY MANAGEMENT DIVISION

MINISTRY OF EDUCATION

WELLINGTON

DEED OF LEASE dated
[     ]

PARTIES
[                     ] SCHOOL BOARD OF TRUSTEES a board established under Part IX of the Education Act 1989 ("the Lessor")

[name of DHB] DISTRICT HEALTH BOARD ("the Lessee") 
and
HER MAJESTY THE QUEEN acting by and through the Secretary for Education ("the Secretary")

BACKGROUND

A.
The Crown, acting through the Secretary, is the owner of the School Site described in Item 6 of Schedule A, which includes the Land described in Item 1 of Schedule A.

B.
The Lessor is currently the occupier of the School Site pursuant to a property occupancy document issued by the Secretary under section 70 of the Education Act 1989 (“the Act”).

C.
The Land is not needed for the purpose of the School during the time covered by this lease, and the Lessor has asked the Secretary to agree to the Lessor granting a lease of the Land to the Lessee for the permitted use as described in Item 5 of Schedule A, under section 70B of the Act.

THIS DEED RECORDS:
1. GRANT OF LEASE

1.1. Subject to the provisions of clause 2 following, the Lessor, acting pursuant to section 70B of the Act, hereby grants a lease to the Lessee, and the Lessee hereby accepts a lease of the Land described in Item 1 of Schedule A, from the commencement date, at the annual rent, for the term, and for the permitted use, all as described in Schedule A, and on the terms and conditions set out in Schedule B.

1.2. The Secretary is satisfied that:

a. the Land is not needed or used for the purposes of the School during the term covered by this lease; and

b. this lease is in the public interest; and

c. this lease is for a community purpose, and will bring no educational disadvantage to the School.

2. LESSOR'S AND LESSEE'S ACKNOWLEDGEMENTS

2.1. The Lessor shall be entitled to exercise all of the rights and powers of the Lessor under this lease, but subject to the Lessor seeking the prior written consent of the Secretary to any proposed variation to this lease.  

2.2. The Lessor and the Lessee acknowledge that this lease confers benefits on the Secretary, and contains provisions intended to be enforceable by the Secretary, and those benefits and provisions may be exercised by the Secretary, and will be fully valid and enforceable in favour of the Secretary.

THE COMMON SEAL of




)

[                            ] SCHOOL BOARD OF TRUSTEES
)

was hereunto affixed in the presence of:


)

	
	
	

	Chair Signature
	
	Full Name (please print)

	
	
	

	
	
	

	Trustee's Signature (being a member of the Board duly authorised to execute this agreement).
	
	Full Name (please print)

	
	
	

	
	
	

	Trustee's Signature (being a member of the Board duly authorised to execute this agreement).
	
	Full Name (please print)


THE


)
DISTRICT HEALTH BOARD
)

in the presence of:
)

	
	
	

	Signature
	
	Full Name and Designation

(please print)

	
	
	

	
	
	


CONSENT

(Pursuant to Section 70B(1), Education Act 1989)

The Secretary for Education, being satisfied pursuant to section 70B(2) of the Act that:

a. the land is not needed for the purposes of the School during the time covered by this Lease; and

b. the within lease is in the public interest; and 

c. the within lease is for a community purpose and will bring no educational disadvantage to the school,

agrees to the grant of the within lease.

SIGNED for and on behalf of
)

HER MAJESTY THE QUEEN by
)


)

acting pursuant to a delegation given by the
)

Secretary for Education in the presence of:
)



_______

Witness signature

Witness name

Witness occupation

Witness address

SCHEDULE A

ITEM 1

THE LAND

That part of the School Site (as detailed in Item 6), being 
m2 as shown outlined in red on the plan annexed to this lease; 
and including all buildings within the outlined area OR being land only [Delete as inapplicable] 
ITEM 2

THE COMMENCEMENT DATE

                                                .

ITEM 3

ANNUAL RENT

$1 inclusive of GST per annum (if demanded) payable annually in advance, commencing with a first payment on the commencement date, and on each anniversary thereafter.

ITEM 4

TERM OF LEASE

Thirty four years and 364 days from the commencement date to determination on the              day of                                                       [2     ].
ITEM 5

PERMITTED USE

Exclusively for provision of a centre for Community Oral Health Service (“COHS”).
ITEM 6

THE SCHOOL SITE

[                     ] School at [                     ], as shown outlined in blue on the plan attached to this lease. 

ITEM 7

LESSEE’S OUTGOINGS

The operating costs and outgoings described in Section 2 of Schedule B.
SCHEDULE B

1. Definitions

1.1
The expression "the Lessor" shall include and bind:
i. the body executing this lease as Lessor; and

ii. any Lessor for the time being under it; and

iii. all the respective executors, administrators, successors, assigns and successors in title of each Lessor and if more than one jointly and severally.

1.2
The expression "the Lessee" shall include and bind:

iv. the person executing this lease as Lessee;

v. all the Lessees for the time being under it; and

vi. all the respective executors, administrators, successors, permitted assigns and successors in title of each Lessee and if more than one jointly and severally.

1.3
Words importing the singular or plural number shall include the plural or singular number respectively.

1.4 In this lease, the following terms bear the assigned meanings:


"Act" means the Education Act 1989.

"Authority" means each and every local or territorial authority, Government or other authority, having jurisdiction or authority over or in respect of the Land and any buildings or improvements on it, or the use thereof.

“Community Oral Health Service” (“COHS”) means publicly funded oral health promotion and oral health clinical services for children, adolescents and (if agreed by the parties) adults

"the Land", "the Commencement Date", "Annual Rent", "Term of Lease", and "Permitted Use" and “School Site” shall have the meanings ascribed to them in Schedule A, and "the Land" includes all Lessor's Property except where it is clear from Item 1 of Schedule A that this is a lease of land only.

"Lessee Outgoings" means the outgoings set out in Item 2.2 of Schedule B.


"Lessee’s Improvements" shall mean all the improvements whatsoever constructed or placed on the Land by the Lessee prior to or after the commencement of this Lease including but not limited to buildings, sealed yards and areas, paths, and fencing, and includes all alterations or additions to them carried out by and at the cost of the Lessee, and shall include any Mobile Clinic placed on the Land from time to time by the Lessee but shall exclude "Lessor’s Property".


"Lessor’s Property" means all improvements on the Land of any kind whatsoever including but not limited to buildings, sealed yards and areas, paths, lawns, gardens, fences and all other property which has been placed on the Land by the Lessor or the Secretary either prior to or after the commencement of this lease, and includes all alterations or additions to them carried out by and at the cost of the Lessor.

“Mobile Clinic” means a facility for the delivery of COHS, and which is designed or intended to be moved between locations either under its own power, or towed or otherwise moved by a powered vehicle.

"the School" shall mean the school conducted by the Lessor either in whole or in part from the School Site.

"to sublet" shall include the granting of a licence to occupy the Land or part of it, and "subletting" and "sublease" shall be construed accordingly.
1.5 References to a statute include references to regulations, orders, rules or notices made under that statute, and references to a statute or regulation include references to all amendments to or replacements of that statute or regulation, whether by subsequent statute or regulation, consolidation, re-enactment, substitution or otherwise.

1.6 Any covenants, conditions, agreements, or restrictions implied herein by the Property Law Act 2007 are hereby modified or negatived to the extent that they are inconsistent with or contradictory or repugnant to the covenants, conditions, agreements, and restrictions contained in this Lease, but not otherwise.
2. Lessee's Covenants

Payment of Annual Rent
2.1 The Lessee shall pay the Annual Rent without deduction or set-off in the manner and at the times provided in Item 3 of Schedule A.

Payment of Lessee Outgoings

2.2 The Lessee shall be responsible for payment of all operating costs and outgoings properly and reasonably incurred in respect of the Land, and in respect of the use of the Lessor's Property and Lessee's Improvements for the purposes of the COHS, such costs and outgoings including, but not limited to, charges for: 
i. all repairs and maintenance (including structural repairs and maintenance) to any Lessor's Property or Lessee's Improvements other than those payable by the Lessor in accordance with clauses 2.12(f), 3.2, 3.4, and 3.5 of this lease;
ii. rates or levies payable to any Authority (having due regard to the Lessor’s exemption from general rates);

iii. insurance premiums (as described in item 2.22 of Schedule B);

iv. charges for water, gas, electricity, telephones and other utilities or services used or consumed by the Lessee on the Land;

v. cleaning of any buildings on the Land whether using a shared cleaning service with the Lessor or otherwise; 

vi. rubbish collection charges;

vii. New Zealand Fire Service charges and maintenance charges in respect of all fire detection and fire fighting equipment;

viii. the cost of ground maintenance, including lawns, gardens and planted areas including plant hire and replacement; 

ix. carparking area maintenance and repair charges; 

x. all costs associated with the repair, maintenance or replacement of any fencing on the Land;

xi. all costs associated with complying with any statutory, regulatory, code or by-law requirement concerning the use and occupation of the Land and/or Lessee's Improvements, including compliance the Building Act 2004; and
xii. all costs associated with testing of electrical equipment as required by AS/NZS 3760:2003 In-service safety inspection and testing of electrical equipment.
2.3
The Lessee shall pay the Lessee Outgoings direct to the service provider concerned where the contract for such services is between the Lessee and the service provider.  Where the contract for services is between the Lessor and the service provider, the Lessee shall pay the relevant Lessee Outgoings to the Lessor. 
2.4
Where services are not able to be separately metered or assessed, (eg rates, water, maintenance of the grounds) then the Lessee shall pay a fair proportion of such charges as the parties shall agree, and failing agreement then as fixed by the proportion of the Land occupied by the Lessee under this lease in the same proportion that the area of the Land bears to the total land area of the School Site.
2.5
The Lessor shall substantiate in writing the amounts claimed or invoiced by it for Lessee Outgoings when requested by the Lessee.
Goods and Services Tax

2.6
The Lessee shall pay to the Lessor or as the Lessor shall direct the Goods and Services Tax payable by the Lessor in respect of the rent and other payments payable by the Lessee under this Lease.  The tax in respect of the rent shall be payable on each occasion when any rent payment falls due for payment, and in respect of any other payment shall be payable upon demand.  If the Lessee makes default in payment of the rent or other moneys payable under this Lea se, and the Lessor becomes liable to pay additional Goods and Services Tax, then the Lessee shall on demand pay to the Lessor the additional tax.
Use of Land

2.7
The Lessee shall not, without the prior written consent of the Lessor and the Secretary use the Land for any purpose other than the Permitted Use described in Item 5 of Schedule A.
2.8
The lease of the Land includes:

a.  the right for the Lessee and its employees, contractors, and invitees to pass over and across the School Site in order to access the Land, provided that such access shall be in accordance with the policy referred to in clause 2.11 below, and in the absence of such a policy by the most direct practicable route which will cause minimal disruption to the operation of the School; and

b. where ablution facilities are not located within the Land, the right for the Lessee and its employees, contractors, and invitees to pass over and across the School Site at all reasonable times in order to access and use the nearest ablution facilities provided that such access and use shall be in accordance with the policy referred to in clause 2.11 below, and in the absence of such a policy shall be to access and use the nearest practicably available ablution facilities which will cause minimal disruption to the operation of the School.
Compliance with Law
2.9
The Lessee shall comply with the provisions of all statutes, ordinances, regulations, bylaws and codes to the extent that they relate to or affect the conduct of the Permitted Use on the Land and will also at the Lessee’s own cost in all things comply with the provisions of all statutes, ordinances, regulations, bylaws, codes, requisitions or notices issued, made or given by any Authority to the extent that they relate to the Lessee’s conduct of the Permitted Use on the Land.
The Lessee will take reasonable steps to ensure compliance with a request made by the Lessor to conduct a police vet of the Lessee’s employees working at the School Site. The Lessee acknowledges that the Lessor may make such a request pursuant to section 78CA of the Education Act 1989 as though the Lessee was a contractor for the purposes of that section.

Avoidance of Danger and Noxious Uses

2.10
The Lessee shall:

a.
take all reasonable precautions to minimise any danger or hazard arising from the Lessee’s use of the Land and shall not permit any goods of a dangerous nature to be stored or used on the Land unless stored and used in a manner which complies with all statutes, ordinances, regulations, bylaws and codes or standards in that regard;

b. promptly remedy any danger or hazard that may arise on the Land;
c.
not use the Land or allow it to be used for any noisome, noxious, illegal or offensive trade or business; or

d.
not allow any act or thing to be done which may be or grow to be a nuisance, disturbance or annoyance to the Lessor, the School, or any other person (provided that the carrying on of the Permitted Use on the Land in accordance with this lease shall not be a breach of this clause) and generally the Lessee shall conduct the Permitted Use upon the Land in a clean, quiet and orderly manner, free from damage, nuisance, disturbance or annoyance to any such persons, taking into account that the Permitted Use is being carried out at and on a school site.
Operation of the COHS
2.11
The Lessee and Lessor have agreed a policy relating to practical operation of  the COHS (including as to access and security), such policy contained in Schedule C to this lease. The parties shall at all times comply with Schedule C as it applies to them.  The provisions in Schedule C may be amended by agreement in writing between the Lessee and Lessor from time to time.
Maintenance of Improvements
2.12
The Lessee acknowledges that except as provided in this lease the Lessor and the Secretary shall have no repair or maintenance obligations for either the Land or any improvements the subject of this lease, whether the Lessor’s Property or the Lessee’s Improvements or otherwise, and that:

a.
having regard to the condition of the Lessor’s Land or any improvements at the commencement of this lease, the Lessee will, at the Lessee’s expense in all things, during the term of this lease keep and maintain the Lessor’s Property and Lessee’s Improvements in good order and repair at all times, 

b.
the Lessee shall not be required to upgrade or maintain any portion of the Lessor’s Property or the Lessee’s Improvements to a higher standard than the standard at the commencement of this lease, except as required as a result of the application of clause 2.12d iv;

c.
at the expiration or sooner determination of this lease yield up the Lessor’s Property and the Land (excluding Lessee’s Improvements) in good order, repair and condition excluding only fair wear and tear and taking into account their standard at the commencement of this lease, 
d.
should the Lessor’s Property include a building or buildings then, in addition to the Lessee’s covenants in this clause or elsewhere in this Lease, the Lessee shall during the continuance of this lease, and having regard to the standard of the building or buildings at the commencement of this lease:

i. keep such buildings watertight;

ii. be responsible for all repairs reasonably required by the Lessor including structural repairs;

iii. repaint the exterior of any such buildings when reasonably required;

iv. be responsible for all matters and costs arising from the use of such buildings by the Lessee in order to comply with the Building Act 2004 and the Building Code whether in relation to any inspection certification or work required howsoever;

e.
the Lessee shall carry out all work in accordance with the Lessor’s reasonable requirements (where the Lessor’s consent or approval is required) and to a standard that complies with all relevant New Zealand legislation and codes, and all current Ministry of Education design requirements (where notified in writing to the Lessee).
f.
the Lessor shall take all reasonable care not to cause damage to the Land (including Lessee’s Improvements and the Lessor’s Property), and if damage is caused in breach of this clause by the Lessor or its agent or by someone who ought to have been in the control of the Lessor at the time of the damage, the Lessor shall be liable to make any necessary repairs at its own cost.
Grounds

2.13
Where grounds (not including Lessee’s Improvements) are included within the Land, the Lessee shall maintain, at the Lessee’s expense, such grounds to a reasonable standard, having regard to the standard of the adjoining School grounds SUBJECT HOWEVER to any other arrangement between the Lessee and the Lessor in relation to upkeep of the grounds.

Rubbish Removal

2.14
The Lessee shall regularly cause all rubbish and garbage to be removed from the Land and will keep any rubbish bins or containers in a tidy condition.  The Lessee will also at the Lessee’s own expense cause to be removed all trade waste boxes and other goods or rubbish not removable in the ordinary course by an Authority.
Signage

2.15
The Lessee shall not affix, paint or exhibit or permit to be affixed, painted or exhibited any name, sign, name-plate, signboard or advertisement of any description on or to the exterior of the Lessee’s Improvements or the Land or any Lessor’s Property thereon except on the following conditions:

a.
that such signs be approved by the relevant Authority (if the Authority’s approval is required);

b.
that such signs be secured in a substantial and proper manner;
c.
that such signs are for the purpose only of identifying the location of the COHS, and are not to be inappropriate, offensive or detrimental to the Lessor’s conduct of the School, at the discretion in all things of the Lessor and the Secretary;

d.
that upon vacating the Land, the Lessee will at the Lessee's expense remove all names, signs, name‑plates, signboards, and make good any damage caused by reason of the affixing, painting, exhibiting or removal thereof;

d. sponsorship signs must, in addition to the above, comply with the Ministry of Education's current advertising policy from time to time (where notified in writing to the Lessee).
Lessor's Right of Inspection

2.16
The Lessor by its employees, contractors and invitees may inspect the Land by giving the Lessee prior written notice of the intention to inspect PROVIDED HOWEVER 
a.
the Lessee may require the Lessor to be accompanied, during the inspection, by the Lessee (or an employee, contactor or invitee of the Lessee); and

b.
the Lessee can require the inspection to be undertaken when the COHS is not being used for oral health care.

2.17
The Lessee shall arrange the time for the inspection, at the convenience of both parties, no later than 14 days from the date of the notice to inspect.

2.18
In the event of an emergency, the provisions of clause 2.17 shall not apply and the Lessor shall give notice of its intention to enter the Land as may be practicable in the circumstances.

2.19
In effecting any inspection, the Lessor will take all practicable steps not to interfere with or to disrupt any Lessee's permitted activities on the Land.

Construction or Alterations
2.20
The Lessee shall neither construct any Lessee’s Improvements or place any Lessee’s Improvements on the Land, nor allow to be made any alterations or additions to the Lessor’s Property for which any building consent is required without the prior written approval of the Lessor and the Secretary which is not to be unreasonably or arbitrarily withheld, provided however, that this clause shall not apply to the placement by the Lessee of a Mobile Clinic on the Land from time to time or to any work reasonably ancillary to such placement.  The Lessor and Secretary in giving any approval under this clause may require the Lessee to remove any work so approved at the expiration or sooner determination of this Lease or within a reasonable time thereafter, in accordance with clause 4.7, 
Insurance
2.21
The Lessee shall insure at its own cost:

i.
all Lessor’s Property on the Land comprehensively to their full replacement value with an insurance company approved by the Lessor; and

ii.
against all public liability in the sum of at least $5,000,000 in respect of any single event in its name as Lessee,

and will produce to the Lessor on demand evidence of such insurances.
2.22
The Lessor shall have no responsibility for insuring the Lessor’s Property or Lessee’s Improvements.
Application of Insurance Proceeds
2.23
Subject to clause 2.25, should any policy of insurance effected under clause 2.21 become payable in respect of any damage to or destruction of the Lessor’s Property, then such proceeds shall be applied to reinstatement of the Lessor’s Property.

2.24
Where the parties (including the Secretary) have not agreed within 60 working days of the date of damage or destruction  to reinstate the Lessor’s Property, the Lessee may immediately terminate this lease and retain any insurance proceeds for its own use and benefit, and the provisions of clause 2.12 shall not apply. 
Lessee’s Indemnity

2.25
The Lessee shall indemnify the Lessor to the fullest extent permitted by law from any loss, harm or damage whatsoever the Lessor may suffer from:

a.
any breach or non observance of this Lease by the Lessee; or

b.
any act or omission of the Lessee or its licensees, servants, agents or invitees on the Land which is not covered by insurance under clause 2.21; or

c.
the conduct of the Permitted Use.

Suitability

2.26
No warranty or representation expressed or implied has been or is made by the Lessor or the Secretary that the Land is now suitable or will remain suitable or adequate for use by the Lessee, or that any use of the Land by the Lessee will comply with the by‑laws or ordinances or other requirements of any authority having jurisdiction.

Lessee to Occupy at Own Risk
2.27
The Lessee agrees to occupy and use the Land and the access thereto at the Lessee's risk, and hereby releases the Lessor and the Secretary from all claims and demands of any kind, and from all liability which may arise in respect of any accident, damage or injury occurring to the Lessee or any other person or any property in or about the Land or access thereto, SUBJECT HOWEVER to the terms of this lease which impose an obligation to repair on the Lessor.
Lessee Acknowledgments

2.28
The Lessee acknowledges that the Lessor and the Secretary, except as provided in this lease:

a.
have no upgrade, capital works, structural maintenance, repair or replacement obligations whatsoever (whether in relation to Lessor’s Property or otherwise) in relation to any and all improvements on the Land;

b.
shall not be liable to erect, maintain or contribute towards the cost of the erection or replacement of any dividing or boundary fence or portion thereof between the Land and any adjoining land upon which the School is located, or which is owned by the Lessor or the Secretary.

No Assignment
2.29
The Lessee further acknowledges that the grant of this lease is specific to the Lessee and that both the Lessor and the Secretary shall have the right to refuse any proposal to assign this lease or to sublease any part of it notwithstanding any rule of law or equity to the contrary PROVIDED HOWEVER that the Lessor and Secretary shall be deemed to have consented where the assignment is to any entity or organisation replacing District Health Boards and the assignee will continue to carry out the Permitted Use on the Land.  
Subletting
2.30
Subject to the provisions of clause 2.30 (amended as applicable to substitute subletting for assigning) the Lessee shall not sublet the Land or any part thereof.
No Charging

2.31
The Lessee further acknowledges that it will not mortgage, pledge or otherwise legally or equitably charge the lease herein granted, it being agreed by the Lessee that any breach of this provision shall give the Lessor the right to terminate the within lease without notice notwithstanding any rule of law or equity to the contrary.  In the event that the Lessee breaches this clause and thereby causes the Lessor or the Secretary any loss, harm or damage whatsoever the Lessee shall indemnify the Lessor or the Secretary (as the case may be) to the fullest extent permitted by law in respect of all such loss, harm and damage.

Costs

2.32
Each party shall bear its own legal and incidental costs in relation to the negotiation, preparation, and completion of this lease and any variation or renewal, or any deed recording a rent review.  The Lessee shall pay the Lessor’s and the Secretary’s costs (on a solicitor/client basis) on the proper enforcement of the Lessor’s and the Secretary's rights, remedies and powers under this lease arising from the Lessee failing to perform or observe the covenants and agreements on the Lessee’s part contained in this lease.
3. Lessor’s Covenants

Quiet Enjoyment

3.1 Should the Lessee pay the rent and observe and perform all the covenants and agreements herein expressed or implied, the Lessee shall quietly hold and enjoy the Land throughout the term of this Lease without any interruption by the Lessor or any person claiming by, through or under the Lessor.
Vandalism

3.2
Notwithstanding clause 2.12 above, where the Land (including the Lessor’s Property or the Lessee’s Improvements) is damaged by a person or persons who was or ought to have been under the control of the Lessor at the time they carried out the act or acts causing such damage then the Lessor will repair such damage at the Lessor’s expense.
Services

3.3 The Lessee shall be responsible for the repair and maintenance (and where necessary the replacement and/or installation) of all electrical, plumbing, drainage or other systems laid on, below or above the surface of the Land and which are necessary for carrying out the Permitted Use, and for any electrical, plumbing, drainage or other systems laid on, below, or above the surface of the School Site which solely serve the Land. The Lessor shall grant the Lessee all reasonable access in order to effect such works. 
3.4 The Lessor shall be responsible for the repair and maintenance (and where necessary the replacement) of all electrical, plumbing, drainage or other systems laid on, below or above the surface of the School Site, except as provided in clause 3.3 above.

3.5 The Lessor shall ensure that water, electricity, drainage and sewage, telephone and other essential utilities or services are at all times available within the School Site, and shall permit the Lessee to connect such services to the Land, such connection at the cost of the Lessee. 
4. Mutual Covenants

Closure or Merger
4.1
In the event that the School is:

a. closed and disestablished under section 154 of the Act, or any other applicable legislation; or

b. merged with another school under section 156A of the Act, or any other applicable legislation, 

and the Land is declared to be no longer needed for educational purposes under section 70A of the Act, or any other applicable legislation, the Lessor or, if the Lessor has earlier been dissolved, the Secretary may terminate this lease by giving no less than 6 months prior written notice to the Lessee. 
4.2 
Upon the Lessee receiving notice of early termination due to closure or merger of the School, the Lessor and the Secretary shall if requested by the Lessee meet with the Lessee to in good faith discuss and seek to agree the manner in which the COHS may be continued on the Land, and/or the relocation of the Lessor’s Improvements.  If an agreement is reached, the parties shall do all things and execute all documents necessary or desirable to give effect to such agreement.  
4.3
In the event that the Lessor or the Secretary gives notice terminating this lease pursuant to clause 4.1, and no contrary agreement is made pursuant to clause 4.2, then the final expiry date will be the date of expiry of the Lessor's notice, as if that date was the date in Item 4 of Schedule A, and this lease will terminate on that date, without the Lessor or the Secretary being obliged to pay any compensation to the Lessee for early termination, and the obligations of the parties will apply as at that date as if it was the final expiry date.

4.4
Where the COHS is not continued on the Land at the time of closure or merger of the School Site, the Secretary will reimburse the Lessee for the capital value of any Lessee’s Improvements to the Land which cannot reasonably be removed by the Lessee, as assessed by a chattel valuation (on an in situ basis) at the time the School Site is valued for disposal, with final payment being made to the Lessee when all proceeds of the sale have been received by the Secretary.

Termination

4.5 The Lessee may terminate this lease by giving 3 months prior written notice to the Lessor.

4.6 This lease may also be terminated by agreement between the Secretary and the Lessee.
Removal of Lessee's Improvements

4.7
Upon the expiry or earlier termination of this lease  

a. the Lessee may, and shall if required in writing by the Lessor to do so, remove all or any Lessee’s Improvements, including any fit-out to the Lessor’s Property, from the Land without being obliged to pay the Lessor any compensation for their removal if they are removed within a period of three months from the expiration or sooner termination of this lease.  The Lessor further acknowledges that it will be deemed by the provisions of this clause to have granted to the Lessee a licence to enter the land for a period of three months subsequent to the expiration of this lease to remove the Lessee’s Improvements and further that this provision shall enure for the benefit of the Lessee notwithstanding the prior expiration of this lease and shall also bind any successor in title to the Lessor subsequent to the expiry of this lease;

b. in the event the Lessee removes the Lessee’s Improvements from the Land as aforesaid, it shall make good any damage to the Lessor's Property and the Land and restore the Lessor's Property and the Land to a neat, tidy and safe condition subsequent to any such removal;

c. the provisions of this clause shall not merge upon the expiration or sooner termination of this lease but shall enure for the benefit of the party entitled until completely performed;

d. if the Lessee fails to remove any of the Lessee's Improvements within three months from the expiration or sooner termination of this lease then without prejudice to any other rights of the Lessor, the Lessor may: 

i. remove all or any Lessee's Improvements from the Land, and the cost of removal and making good resulting damage shall be recoverable from the Lessee; or

ii. by further notice in writing to the Lessee, at any time after the expiration of the three month period given for the Lessee to remove such Lessee's Improvements, elect to forfeit those Lessee's Improvements and on service of such notice the same shall become the property of the Lessor;

e. all other Lessee's Improvements remaining upon the Land after the expiration of the three month period provided in clause 4.7d(ii). shall vest in and become the property of the Lessor.  No compensation or other consideration shall be payable by the Lessor to the Lessee in respect of any Lessee's Improvements vesting in the Lessor, provided however that this clause shall not limit clause 4.4 above.

Default

4.8
After first giving written notice of default, the Lessor may re-enter the Land if any of the following breaches are not remedied within 14 days of the date of receipt of such notice.
a. where the rent is in arrears 14 days after any rent payment date;

b. in the case of breach by the Lessee of any covenant or agreement on the Lessee's part herein expressed or implied;

c. where the Lessee shall make or enter into or endeavour to make or enter into any composition, assignment or other arrangement with or for the benefit of the Lessee's creditors;

d. the insolvency, bankruptcy, receivership or liquidation of the Lessee; or

e. where the Lessee suffers distress or execution to issue against the Lessee's property, goods or effects under any judgment against the Lessee in any Court for a sum in excess of $5,000;


and the term shall terminate on such re-entry, but without prejudice to the rights of either party against the other.
4.9
The Lessor may not exercise any right of re-entry without complying with clause 4.15, with the notice of default given pursuant to clause 4.8 above being deemed a Dispute Notice for the purpose of clause 4.15
Lessor may Remedy Lessee Default

4.10
Should the Lessee default in the observance or performance of any of the Lessee’s obligations hereunder and should the Lessor have first served not less than 14 days written notice of the breach and its intention to enter upon the Land and to do, execute and perform or procure to be performed all such acts, deeds, matters and things required to make good any Lessee default, then it shall be lawful for the Lessor, in addition to any of its remedies, to go on to the Land and do all such acts, deeds, matters and things required to make good such default and to recover the costs of such action from the Lessee.

Entire Agreement

4.11
This lease (including the policy referred to in clause 2.11) constitutes the entire and complete agreement between the parties in relation to the lease of the Land and no variation shall be effective or binding unless it is recorded in writing and executed in the same manner as this lease.

Severability

4.12
If any term covenant or condition of this lease or the application thereof to any person or circumstance shall be or become invalid or unenforceable the remaining terms conditions and covenants shall not be affected thereby.

Non Merger
4.13
The covenants conditions agreements and obligations of the parties to this lease shall not merge with or be extinguished by the grant of any further or other lease, but shall remain in full force and effect, and operative to their tenor.

Waiver

4.14
No waiver or failure to act by either party in respect of any breach by the other shall operate as a waiver of another breach.

Differences and Disputes

4.15
Where a difference or dispute arises between the parties hereto touching or concerning this lease or its construction, the following provisions shall apply.  

a. If either party has a dispute concerning any matter relating to this lease that party may give written notice of the dispute to the other party setting out the details of the dispute ("Dispute Notice") 

b. Within 14 days of the date on which the Dispute Notice was received by the other party, senior representatives of the Lessor and the Lessee with the authority to settle the dispute will meet and in good faith use reasonable endeavours to resolve the dispute. 

c. If the dispute is not resolved at that meeting then, the dispute shall be settled as agreed by the Secretary and The Ministry of Health, with such agreement being binding on the parties.

d. No party may resort to legal proceedings, except for proceedings necessary for preserving the party's rights, unless it has taken all reasonable steps to comply with this clause. 

Reasonableness

4.16
Where the Lessor's or the Secretary's consent or approval or confirmation of satisfaction is required pursuant to any provision of this lease, such consent, approval, or confirmation will not be arbitrarily or unreasonably delayed or withheld.
Registration of this Lease

4.17
This lease will not be registered, the Lessor shall not be required to do any act or thing to enable this lease to be registered, and the Lessee will not register a caveat in respect of the Lessee's interest hereunder.

Service of Notices

4.18
All notices must be in writing and must be served by one of the following means:

a. In the case of a notice under sections 245 or 246 of the Property Law Act 2007 in the manner prescribed by section 353 of that Act; and

b. In all other cases, unless otherwise required by sections 352 to 361 of the Property Law Act 2007:

i. in the manner authorised by sections 354 to 361 of the Property Law Act 2007, or

ii. by personal delivery, or by posting by registered or ordinary mail, or by facsimile.

4.19
In respect of the means of service specified in clause 4.17b ii, a notice is deemed to have been served:

a. In the case of personal delivery, when received by the addressee;

b. In the case of posting by mail, on the second working day following the date of posting to the addressee’s last known address in New Zealand; 

c. In the case of facsimile transmission, when sent to the addressee’s facsimile number.

.

SCHEDULE C
Access and Security Policy (SAMPLE)

1. Access to the Land shall be [put in applicable circumstances eg through the school reception area, only through COHS entrance where stand alone etc]

2. Patients waiting for an appointment shall wait [advise waiting area].

3. No one shall be permitted access to the Land when it is not in attendance by the dental health therapist, unless previously agreed by the Lessee and Lessor.

4. Patients waiting for an appointment shall be the responsibility of the Lessee.

5. The Lessor [shall/shall not] be responsible for answering telephone calls where the telephone service is shared with the COHS and the dental health therapist is not in attendance.

6. The Lessor [shall/shall not] supervise patients arriving at the COHS outside of clinic hours.

7. The Lessee shall supervise the behaviour of patients waiting in the waiting area and ensure that any behaviour that could be considered dangerous, such as running or rough play, is not permitted. 

8. A key to the COHS shall be held by the school [receptionist/principal/other] for use in emergencies.

9. A key to the COHS shall be held by the cleaning service provided by the [COHS or School] for the cleaning of the facilities.

10. The Lessee will ensure the COHS is kept secure when not in attendance by the dental health therapist.

11. Both parties shall ensure a list with an emergency contact for anything connected with the COHS is available in the COHS and school reception area.

12. The Lessee shall be responsible for its own first aid kit which should be located in the COHS. The dental health therapist is responsible for any first aid matters while patients are waiting or under their service.

13. The Lessee shall ensure patients and visitors to the COHS coming by motor vehicle use only the parking being part of the Land or otherwise designated for use in connection with the COHS, and do not cause any obstructions on the School Site and if there is insufficient parking on the Land, shall ensure visitors park off the School Site.
14. The COHS may use the ablution facilities located [insert details]
This policy is to apply both during and outside of school hours (insert).
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