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                                           2005
HER MAJESTY THE QUEEN
acting by and through the Secretary for Education 

("the Licensor")

and

_____________________________________

<Name>

("the Licensee")

_______________________________________________________

LICENCE TO OCCUPY CLOSED SCHOOL SITE AT

___________________________________________

<Address>

_______________________________________________________

THIS DEED OF LICENCE dated
2005

PARTIES
1.
HER MAJESTY THE QUEEN, acting by and through the Secretary for Education ("the Licensor")

2.
<NAME> ("the Licensee")

BACKGROUND
A.
The Licensor is the registered proprietor of the land described in the Schedule ("the Land").

B.
The Licensor has agreed to licence and authorise the Licensee to occupy the Land and those buildings on the Land described in the Schedule, as shown outlined in red on the plan annexed to this licence ("the Premises"), on the terms and conditions contained in this licence. 

IT IS AGREED that the Licensor shall grant and the Licensee shall take a licence to occupy the Premises upon the following terms and conditions: 

1. Term and expiry


Term

1.1 Subject to clause 1.2 and clause 10 the licence shall be for a term of [12 months or if other period then specify here] from and including [insert commencement date], then on a monthly basis after that, and may be terminated at the expiry of the initial term by either party on giving one month’s written notice to the other, unless otherwise terminated pursuant to this licence.

Termination in Event of Sale

1.2 Notwithstanding the term specified in clause 1.1, the Licensee acknowledges that the Licensor may (in its complete and unfettered discretion) terminate this licence at any time during the term, on giving one month’s written notice to the Licensee, if the Licensor sells the Premises or the Land during the term to a third party which requires vacant possession. 

Effect of Termination

1.3 When this licence terminates, for whatever reason:

a. the Licensee shall not be entitled to any refund of the licence fee (if any);

b. the Licensee shall not be entitled to any compensation whatsoever;

c. the Licensor shall have no liability in law, equity, or otherwise, for any wrongful or improper termination of this licence, whether under clauses 1.1, 1.2, 10, or otherwise;

d. the termination of this licence shall be without prejudice to any antecedent liability of the Licensee which has been incurred prior to termination.

2. Licence Fee and Other Payments

2.1 The Licensee shall pay:

Licence Fee

a. a licence fee at the rate of $__________ plus GST per month payable at the beginning of each and every month during the continuance of this licence;

Other Payments

b. all operating and maintenance costs associated with the Premises including but not limited to charges for:

i. electricity, gas, water supply, rubbish disposal, heating, telephone, grass cutting or cleaning services;

ii. insurance premiums;

iii. territorial authority rates and taxes or other like charges levied in respect of the Premises;

iv. all costs associated with complying with any statutory, regulatory, code or bylaw requirement concerning the use and occupation of the Premises by the Licensee;

v. all other expenses arising from the Licensee's use and occupation of the Premises whether related to the foregoing items or not;

vi. all costs incurred by the Licensor in carrying out any obligations of the Licensee, including operating and maintenance costs.

3. Insurance

3.1 The Licensee shall at all times during the term of this licence keep and maintain:

Building Insurance

a. the buildings and improvements and any extensions made to the buildings and improvements on the Premises insured in the names of the Licensor and Licensee (for their respective rights and interests) under indemnity cover against loss, damage or destruction by fire and such other risks as the Licensor may reasonably determine, and the Licensee will produce satisfactory evidence to the Licensor that such buildings and improvements have been so insured when required to do so;

Public Risk

b. adequate public risk cover, being not less than $2.0 million for any single incident.

4. Maintenance, Care and Use of Premises

Licensee's Obligations

4.1 The Licensee will throughout the term of this licence maintain in good order, condition and repair, the Land and all buildings and improvements thereon comprising the Premises that are the property of the Licensor, and will so yield up the same at the end or other determination of the term of this licence, except to the extent as hereinafter appears.


Exceptions

4.2 The obligation of the Licensee under clause 4.1 does not include responsibility for fair wear and tear (having regard to the age and condition of the buildings included in the Premises at the commencement of this licence) and any damage caused by flood, fire, storm, tempest, earthquake or any other risk against which the parties are insured unless the insurance monies are rendered irrecoverable in consequence of any act or default of the Licensee or the Licensee's agents, employees, contractors or invitees. 

Other Licensee's Obligations

4.3 Without limiting the generality of clause 4.1, the Licensee shall also in respect of the Licensor's buildings and improvements on the Land:


Repair minor breakages

a. repair all glass breakages and breakage or damage to all doors, windows, electrical systems, light fittings and power points of the Premises;


Floor coverings

b. keep all floor coverings in the buildings clean and replace all damaged floor coverings with floor covers of a similar quality when reasonably required;


Make good defects

c. make good any damage to the buildings or improvements caused by improper, careless or abnormal use by the Licensee or those for whom the Licensee is responsible;


Maintain yards

d. keep and maintain any car parks, paving and other sealed or surfaced areas in good order and repair;


Care of grounds

e. keep any grounds, yards and surfaced areas in a tidy condition and maintain any garden or lawn areas in a tidy and cared for condition;


Water, sewage and drainage

f. keep and maintain water reticulation systems, sewage (including septic tanks) and all other drainage systems including downpipes and guttering in good working order and repair, and keep all downpipes and guttering clear and unobstructed;


Weather proofing

g. keep the interior of all buildings weatherproof;


Building systems

h. maintain all building systems and services in the buildings in good and safe working order, condition and repair.


Insurance Moneys

4.4 Where the Licensee is obligated to make good damage to the property of the Licensor then the Licensor shall reimburse the Licensee for the cost of making good the damage to the extent of any insurance monies receivable by the Licensor in respect of such damage.

No Licensor's Maintenance Obligations

4.5 The Licensor shall have no maintenance, repair or replacement obligations whatsoever in respect of any of the buildings or improvements on the premises, whether structural or otherwise and, to the fullest extent permitted by law, any Licensor liability for maintenance, repair or replacement of any part of any building or other improvement on the Premises is hereby expressively negatived.

Care and Use

4.6 The Licensee shall:

a. use, manage and keep the Premises in a good and business-like manner, in accordance with best current practices;

b. not destroy, damage, or prejudice any fences, gates, drains or other improvements now or hereafter upon the Land, but keep them in good order, condition and repair;

c. not cut down or prune excessively any tree or shrub on the Land;

d. not permit the Land to be used for the holding of fairs, markets, parties, barbeques, or for any large gatherings of people, except for such intermittent gatherings as are commonly held by schools, such as gala days;

e. not permit to be consumed on, or brought onto the Premises, any liquor or alcoholic beverage, except that liquor may be consumed on the Premises as part of an infrequent and supervised school gathering, but may not be sold on the Premises under any circumstances;

f. regularly cause all rubbish to be removed from the Premises, and keep rubbish bins or containers in a tidy condition;

g. not affix, paint or exhibit any sign or advertisement of any description on any part of the Premises;

h. not cause or allow to be carried out any activity which may cause nuisance, damage, annoyance or inconvenience to either adjoining property occupiers or the public.

5. Compliance With Statutes

5.1 The Licensee shall comply with the provisions of all statutes, ordinances, regulations, codes and by-laws relating to the use and occupation of the Premises by the Licensee or any other occupant and will also comply with the provisions of all licences, requisitions and notices issued by any competent authority in respect of the Premises or their use by the Licensee or any other occupant.

6. Emergencies

6.1 In an emergency the Licensee shall be responsible for taking any reasonable action necessary to minimise or prevent further damage and otherwise safeguard the Premises.

7. Transfer, Assignment Or Mortgaging

7.1 This Licence is personal to the Licensee.  The Licensee shall not give, or purport to give, to any person, permission to occupy the whole, or any part, of the Premises, or share the occupation of the Premises with the Licensee.

7.2 The Licensee shall not transfer, assign, charge, mortgage, pledge or otherwise part with the possession of the Premises or any part thereof under any circumstances.

8. Work, Additions, Alterations

8.1 The Licensee shall not construct any building or any other structure or improvement on the Land, or make any additions or alterations whatsoever to any existing building, structure or improvement, without the prior written consent of the Licensor, which may be given or withheld in the absolute discretion of the Licensor, or upon such terms and conditions as the Licensor, again in its absolute discretion, thinks appropriate.

9. Licensor Right Of Entry

Right of Entry

9.1 The Licensor by its employees, agents, contractors or invitees shall have the right to enter the Premises for inspection purposes at reasonable times after having first given reasonable notice to the Licensee, except in an emergency, where no notice need be given.  

Compliance with Notices

9.2 If the Licensor has given the Licensee written notice of any failure on the part of the Licensee to comply with any of the requirement of clause 4 the Licensee shall with all reasonable speed comply.

10. Early Termination And Default

No Claim Against Licensor

10.1 If the Licensor determines this licence at any time due to the Licensee defaulting in the performance of any one or more of the provisions of this licence for a period of 7 days, or for any other reason which is permitted by this licence, the Licensee acknowledges that:

a. the Licensee shall have no claim for any matter arising out of such determination against the Licensor whether at law, in equity or under the provisions of the Public Works Act 1981 or any compensation code enacted in substitution therefor; and

b. to the fullest extent permitted by law the Licensor is released and discharged from any loss, harm or damage that may accrue to the Licensee howsoever from any such determination.


Termination on Default

10.2 If and whenever the Licensee commits any breach or makes any default in the observance or performance of any of the covenants, conditions and restrictions contained in this licence and does not remedy that breach or default in all respects or implement reasonable steps to remedy that breach or default within 7 days of the date of receipt by the Licensee of written notice from the Licensor specifying such breach or default, then it shall be lawful for the Licensor to re-enter the Premises or any part thereof and to determine this licence, in which case the interest of the Licensee under it shall immediately cease and determine without releasing it from any liability for any previous breach, non-observance or non-performance of any of the covenants, conditions and restrictions contained or implied in this licence.

No Licence or Liability

10.3 The Licensor shall be under no liability to make good any loss or damage howsoever accruing to the Licensee from the cancellation of this licence and any such determination or cancellation shall be without prejudice to any antecedent liability of the Licensee for any breach of this licence.

11. Use by Licensee

Permitted Use

11.1 The Licensee shall use the Premises exclusively for the purpose of [education, and fostering of community and social services-(retain, or amend as appropriate)].

No Warranty

11.2 The Licensee acknowledges that no warranty or representation, either expressed or implied, has been or is made by the Licensor that the Premises are now suitable, or will become or remain suitable or adequate for the use permitted by this clause 11, or that any use of the Premises by the Licensee will comply with statutes, regulations, bylaws or ordinances, or other requirements of any authority having jurisdiction.

Occupation at Licensee's Risk

11.3 The Licensee agrees to use and occupy the Premises and all the buildings thereon at the Licensee's risk and to release to the full extent permitted by law the Licensor and its servants and agents from all claims and demands of any kind and from all liability which may arise in respect of any accident, damage or injury occurring to any person or property in or about the Premises.

Licensee's Indemnity

11.4 The Licensee will indemnify and hold harmless to the full extent permitted by law the Licensor from and against all actions, claims, demands, losses, damages, costs (including legal costs, on a solicitor and client basis) and expenses for which the Licensor shall or may become liable in respect of and arising from:

a. negligent use, waste or abuse by the Licensee or persons under the control of the Licensee of any water, gas, electricity, oil, lighting or other services and facilities in the Premises or any building;

b. overflow or leakage of water (including rain water) in or from the Premises or caused or contributed to by any act or omission on the part of the Licensee or persons under the control of the Licensee;

c. loss, damage or injury from any cause whatsoever to property or persons caused or contributed to by the use of the Premises by the Licensee or persons under the control of the Licensee or by the condition of the Premises or any part thereof;

d. loss, damage or injury from any cause whatsoever to property or persons within or without the Premises occasioned or contributed to by any act, omission, neglect, breach or default on the part of the Licensee or persons under the control of the Licensee;

e. loss, damage or injury howsoever sustained by the Licensor arising from any breach or default under the provisions of this licence by the Licensee, its servants, agents or invitees.


No Other Use

11.5 The Licensor agrees that the Licensee shall use the Premises only for the purposes of the permitted used described in clause 11.1 and for no other purpose.  The Licensor shall not be obliged to consent to any change in the permitted use described in clause 11.1 even if the change is reasonable.

12. Disputes Resolution

Informal Resolution

12.1 In the event of any dispute arising between the Licensor and the Licensee as to their respective rights and obligations under this licence the dispute shall in the first instance be submitted by the parties for resolution by agreement, using informal dispute resolution techniques such as negotiation, or mediation, or any other alternative dispute resolution technique.


Arbitration

12.2 In the event the dispute cannot be resolved using informal dispute resolution technique the dispute shall be referred to the arbitration of a single arbitrator if the parties can agree upon one but if they cannot agree then each party shall appoint an arbitrator and they shall appoint an umpire (appointed prior to the arbitration) in accordance with the provisions of the Arbitration Act 1996.  No reference to arbitration shall be deemed to suspend payment of the licence fee or other payments due under this licence.

13. Reinstatement

13.1 If any part of the Premises is partially damaged or destroyed from any cause whatsoever, then, if the Licensor so determines in its sole discretion, all insurance monies received in respect of the Premises shall be expended with all convenient speed in repairing and reinstating any buildings or improvements damaged or partially destroyed or in erecting a new building or improvement in place of any such property so destroyed. If the Licensor does not determine to reinstate, then this licence and the term hereby created shall cease and determine as from the date of such damage or destruction.

13.2 In the event of the Premises being totally destroyed or so damaged as to be rendered totally untenantable or the rebuilding or reinstatement thereof being impractical or undesirable in the opinion of the Licensor, then this licence and the term hereby created shall cease and determine as from the date of such damage or destruction.

13.3 In the event the licence is determined under clause 13.2 then the Licensor shall receive insurance monies payable in respect of the Licensor's buildings and improvements and the Licensee shall receive any balance in respect of the Licensee's buildings and improvements.

14. Licensee's Property on Expiration of This Licence

Obligations of Licensee

14.1 Within two months from the expiration or sooner determination of this licence (time being of the essence):

a. the Licensee may and, if required by the Licensor shall, remove the Licensee's property (including any Licensee building or other improvement, addition or alteration of any description, whether authorised pursuant to clause 8.1 or otherwise) from the Premises; and

b. the Licensee shall, after such removal, reinstate the surface of any Land so affected to a good, safe and tidy condition or to such other standard as the Licensor may reasonably require.


Failure by Licensee

14.2 Should the Licensee fail to complete removal and reinstatement in accordance with clause 14.1 to the reasonable satisfaction of the Licensor, then the Licensor shall be entitled to carry out such removal and reinstatement and recover the costs associated with such removal and reinstatement from the Licensee on demand, together with interest at 12% per annum on any monies expended by the Licensor until payment, and, to this extent, clause 14 shall enure after expiration of this licence notwithstanding any rule of law or equity to the contrary.

No Compensation

14.3 Should any Licensee building or other Licensee property not be removed from the Land as provided in clause 14.1 (time being of the essence) it shall, if the Licensor has not elected to take the actions set out in clause 14.2, without payment of any compensation forthwith, vest in the Licensor who shall thereafter be the owner.

15. Indemnity

15.1 The Licensee shall indemnify the Licensor against all damage or loss resulting from any act or omission on the part of the Licensee or the Licensee's employees, contractors or invitees.  The Licensee shall recompense the Licensor for all expenses incurred by the Licensor in making good any damage to the Premises resulting from any such act or omission.  The Licensee shall be liable to indemnify only to the extent that the Licensor is not fully indemnified under any policy of insurance.

16. Licensee’s Acknowledgements

16.1 The Licensee hereby acknowledges:
a. this licence is not granted under the provisions of the Education Lands Act 1949, but under the general powers at law of the Licensor as the owner of the Land;

b. any discretion conferred on the Licensor under the provisions of this licence may be exercised by the Licensor in any manner that the Licensor may in the Licensor’s absolute and untrammeled discretion think fit.

17. Service Of Notices

17.1 Where any notice or other communication is required to be given to the Licensor, then it shall be sent to:


The Secretary


Ministry of Education


National Office


P O Box 1666 (or Fax:____)


WELLINGTON


Attention:  Group Manager Property

17.2 Where any notice or other communication is required to be given to the Licensee, then it shall be sent to:

[Insert name of authorised person and designation for Licensee]

[Insert Licensee’s address for service/fax number]
17.3 Any notice or other communication as aforesaid shall be in writing and delivered by hand or by registered post or sent by facsimile.

17.4 The Parties shall have the right to vary by written notice the addresses set out in clauses 17.1 and 17.2 as may be necessary from time to time.

EXECUTED as a deed 

SIGNED by
)

the Licensee in the presence
)

of:-
)

_____________________________


_____________________________

Trustee’s Signature



Full Name (please print)

_____________________________


_____________________________

Trustee’s Signature



Full Name (please print)

SIGNED for and on behalf
)

of Her Majesty the Queen
)
by Paul Dickson Burke as 
)
_____________________________

Licensor, Group Manager 
)

Property, Ministry of Education,
)

in the presence of:
)

Signature:
_______________________________

Full Name:
_______________________________

Occupation:
_______________________________

Address (City):
_______________________________

SCHEDULE

Here insert the address of the property, and attach a plan showing the land and buildings to be occupied under this licence.
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