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THIS AGREEMENT is dated
, 2008

 

PARTIES

1.
THE SOVEREIGN IN RIGHT OF NEW ZEALAND acting by and through the Secretary of Education pursuant to Section 319J(2)(c) of the Education Act 1989 ("the Secretary")
2.
The person or persons specified in Schedule A as the service provider of the early childhood education centre specified in Schedule A ("Service Provider")

AGREEMENT

The Secretary notifies a grant of occupancy to Service Provider and Service Provider takes occupancy, pursuant to Section 319J(2)(c) of the Education Act 1989, in the Land in Schedule A.  The occupancy commences from the date, for the term and at the annual licence fee specified in Schedule A. It is subject to the covenants, conditions, agreements and restrictions set out in Schedules B and C to this Agreement. The Secretary and Service Provider hereby acknowledge that all such Schedules are part of this Agreement.

SIGNED for and on behalf of
)

THE SECRETARY OF EDUCATION by
)

X


)






acting pursuant to a delegation given to 
)

him/her by the Secretary of Education in the 
) X








presence of:
 

Witness:
………………………………………….

Address:
………………………………………….

Occupation:
………………………………………….
SIGNED for and on behalf of Service Provider by:

	
	
	

	Authorised Signatory
	
	Authorised Signatory

	
	
	

	Full Name and Title (please print)
	
	Full Name and Title (please print)


SCHEDULE A

	SECRETARY'S ADDRESS:
	Ministry of Education

PO Box 1666

WELLINGTON



	Phone:
	04 463 8000



	Fax:
	04 463 8001



	LEGAL NAME OF SERVICE PROVIDER  (“Service Provider”)


	<ASSN NAME>



	SERVICE PROVIDER'S ADDRESS:
	<ADDRESS 2>
<ADDRESS 3>
<ADDRESS 4>


	Phone:
	<TEL>

	Fax:
	<FAX>

	LAND DESCRIPTION  (“Land”):
	As described in the attached Schedule C


	EARLY CHILDHOOD CENTRE (“Centre”):
	As described in the attached Schedule C


	COMMENCEMENT DATE:
	1 July 2007

	TERM: 
	34 years, 364 days


	ANNUAL LICENCE FEE:
	$10.00 plus GST (the licence fee will remain the same over the term of the Agreement)


	USE OF LAND: 
	As an early childhood education and care centre or playgroup as defined in s 309 of the Education Act 1989


	PUBLIC INSURANCE COVER:
	$2 million


	FINAL TERMINATION DATE:
	29 June 2042


SCHEDULE B
1. Definitions, Interpretations and Exclusions

The definitions, interpretations and exclusions of this Agreement are as follows:

Definitions

a. "Agreement" means this occupancy document as amended or varied from time to time, and includes any occupancy document entered into in substitute for it, in accordance with Clause 9.2;

b. "Authority" means every local body, government or other authority having jurisdiction or authority over, or in respect of, the Land and/or the Building or the use thereof;

c. "Building(s)” means any structures, buildings or other improvements (including, for example, fences, sealed areas, outdoor play structures, sandpits) now or in the future erected on the Land by the Crown or Service Provider.  It is any structures buildings or other improvements on the Land purchased by Service Provider from the Crown and, where not repugnant to the context, includes any alterations or additions to any structures, buildings or improvements;

d. "Service Provider Building(s)" are those constructed on or relocated to the Land at the cost of Service Provider.  At the date of this Agreement, Service Provider Buildings are those described in Schedule C;

e. "Crown Building(s)" are those buildings located or constructed on the Land, which are wholly or partially owned by the Crown.  At the date of this Agreement, the Crown Buildings are described in Schedule C;

f. "Goods and Services Tax" (GST) means Goods and Services Tax payable in terms of the Goods and Services Tax Act 1985;

g. “Land" is the Land described in Schedule A and where not repugnant to the context includes any Building(s) on the Land;

h. "Service Provider", in accordance with Section 309 of the Education Act 1989, means the body, agency, or person who or that operates an early childhood education and care centre or the person or persons who operate a playgroup;

i. "Secretary" means the Secretary of Education, or any person acting with the delegated authority of the Secretary.

1.2 Interpretations

a. Words importing the singular number shall include the plural, masculine shall include feminine and neutral gender, and persons shall include companies, and vice versa. 

b. Any provisions of this Agreement to be performed by two or more persons bind those persons jointly and severally.

c. The headings and marginal notations in this Agreement have been inserted for convenience only and shall not in anyway limit or govern the construction of the terms of this Agreement. 

d. Any references to a statute include references to regulations, orders or notices made under or pursuant to such statute or regulations made under the statute.

e. References to a statute or regulation include references to all amendments to that statute or regulation whether by:

i. subsequent statute;

ii. a statute or regulation passed in substitution for the statute or regulation;

iii. a statute or regulation referred to as incorporating any of the provisions; or

iv. otherwise.

f. Any reference in this Agreement to a "month" or "monthly" shall mean calendar month or calendar monthly.

1.3 Exclusion of Statutory Provisions

a. Any covenants, conditions, agreements and restrictions implied herein by the Property Law Act 1952 are hereby modified or negatived to the extent that they are consistent with or contradictory or repugnant to the covenants, conditions, agreements and restrictions contained in this Agreement, but not otherwise.

b. To the extent permitted by law the application to this Agreement of any moratorium or other law act or regulation having the effect of extending the term, reducing or postponing the payment of the Annual Licence Fee or other monies payable under this Agreement, or otherwise affecting the operation of the terms of this Agreement, is expressly excluded and negatived.

1.4 Secretary's Consent

Where the Secretary's consent or approval is required pursuant to any provision of this Agreement such consent or approval may be given or withheld by the Secretary in the Secretary's absolute discretion unless otherwise herein provided. Consent or approval shall be required for each occasion regardless of any prior consent or approval obtained for like purpose. 

1.5 Limitation on Waiver

No waiver by the Secretary of any one breach of any covenant obligation or provision contained or implied in the Agreement shall operate as a waiver of another.

1.6 Relationships of Parties

This is an Agreement between the Secretary and Service Provider upon the terms provided in this Agreement, and shall not in any circumstances be construed as creating any relationship in the nature of partnership, principal or agent, or of joint venture.

1.7 Severability

If any term, covenant or condition of this Agreement or the application thereof to any person or circumstance shall be or become invalid or unenforceable, the remaining terms, conditions and covenants shall not be affected thereby.

1.8 Non Merger

The covenants, conditions, agreements and obligations of the parties in this Agreement shall not merge with or be extinguished by the grant of any further or other Agreement but shall remain in full force and effect and operative according to their tenor.
1.9 Service of Notices

a. Any notice or other document delivered or served under this Agreement shall be in writing as follows:

i. in any manner mentioned in Section 152 of the Property Law Act 1952; or

ii. by registered post addressed to the registered office or principal place of business of the party intended to be served; or

iii. by facsimile (fax)

b. Any notice or other document shall be deemed to have been given or served and received by the other party:

i. when delivered by hand; or

ii. three days after being posted by registered post with postage prepaid; or

iii. on receipt of confirmed completion of the transmission when sent by facsimile.

c. Any notice or document required to be served or given by the Secretary to Service Provider may be signed on behalf of the Secretary by any attorney, officer, employee, servant, agent or solicitor of or for the Secretary, or any other person authorised by the Secretary.

d. Unless and until a party gives notice of any change the address for service and facsimile specified in Schedule A shall apply for the purpose of this Clause.

1.10 Settlement of Disputes

a. The Secretary and Service Provider shall promptly take all reasonable steps to resolve any dispute that may arise concerning this Agreement including disputes relating to the fulfilment of any obligation under this Agreement.

b. If the parties are unable to resolve the dispute or difference by discussion within 14 days, the parties may refer the dispute to mediation. Mediation shall proceed in a manner agreed to by the parties.

c. Any dispute that cannot be promptly resolved by negotiations between the Secretary and Service Provider shall be referred to arbitration under and in accordance with the Arbitration Act 1996.

d. The costs of arbitration or mediation shall be met equally by the Secretary and Service Provider.

1.11 Entire Agreement

This Agreement constitutes the entire agreement between the parties in relation to this transaction and supersedes and extinguishes all prior agreements and understandings and all representatives or warranties previously given.  Except as reserved by Section 319J(3) of the Education Act 1989, this Agreement may be varied only by agreement in writing between the parties.

1.12 Negative Obligations

Any obligations not to do anything shall be deemed to include an obligation not to suffer, permit or cause that thing to be done.

2. Annual Licence Fee and Outgoings

2.1 Annual Licence Fee and Outgoings

Service Provider shall pay:

a. the Annual Licence Fee plus GST (if demanded);

b. all operating costs and outgoings associated with the Land and Building(s) including but not limited to charges for:

i. all repairs and maintenance to any buildings or facilities whether required pursuant to obligations contained in Clause 5 of this Agreement or otherwise;

ii. electricity, gas, water supply, rubbish disposal, heating, telephone, grass cutting or cleaning services, if separately metered or assessable;

iii. insurance premiums;

iv. Authority rates and taxes or other like charges levied in respect of the Land or Service Provider's use of the Land;

v. all costs associated with complying with any statutory, regulatory, code or bylaw requirement concerning the use and occupation of the Land and/or Building(s), whether Service Provider Building(s) or Crown Building(s);

and Service Provider’s liability to pay operating costs and outgoings shall subsist notwithstanding the end or earlier termination of the term.

c. all costs incurred by the Secretary in complying with the Building Act 2004;

d. all and any other expenses arising from Service Provider’s use and occupation of the Land whether related to the foregoing items or not.

2.2 Annual Licence Fee

The Annual Licence Fee specified in Schedule A of the Agreement is set at $10 plus GST. That amount will remain the same over the term of the Agreement. 

2.3 GST

Service Provider shall pay the GST payable by the Secretary in respect of the Annual Licence Fee and all other payments payable by Service Provider under this Agreement. 

3. Development and Use of Land

3.1 Use of Land

Service Provider will not use, or permit to be used, the Land or any part thereof, or any Building erected thereon otherwise than in accordance with the use specified in Schedule A hereof or such other use as may be approved in writing by the Secretary.

3.2 Further Development of the Land

If at any time Service Provider desires to erect or construct any Building or carry out any alteration to any existing Building on the Land, or place or relocate any Building on the Land, Service Provider shall at their cost:

a. submit for the approval in writing of the Secretary plans (including site plans), elevations, sections and specifications of the Building or alteration to any existing Building (such approval being conditional on Service Provider also obtaining all relevant Local Authority consents and approvals); and

b. subject to approval being obtained, Service Provider shall at Service Provider's expense and to the satisfaction of the Secretary, erect or construct the Building, or make such alterations to any existing Building in accordance with such approved plans, elevations, sections and specifications and in strict accordance with the building bylaws and regulations of the Authority having control in the district where the Land is situated and the general law for the time being in force, including the New Zealand Building Code, the Building Act 2004, Health and Safety in Employment legislation, regulations and codes, Ministry of Education standards, and all other statutory or regulatory codes relating to the relocation or construction or use and occupation of the intended Building or alterations; and

c. arrange adequate comprehensive all risks (including public liability) insurance cover in respect of the period during which relocation or construction on the Land takes place;

d. procure a code compliance certificate to be issued in accordance with the Building Act 2004.

3.3 No Warranty as to Use

The Secretary does not in any way warrant that the Land is or will remain suitable or adequate for any of the approved uses of Service Provider and to the full extent permitted by law all warranties as to suitability and to adequacy implied by law are expressly negatived. Should any of the uses of Service Provider be permissible only with the consent of any Authority under or in pursuance of any statute, ordinance, regulation, bylaw, rule in any plan or other enactment or order of Court, Service Provider shall obtain such consent at its cost including but not limited to any costs of complying with any conditions of any such consent.

3.4 Decision of the Secretary

Service Provider shall abide by the written decision of the Secretary in respect of any application for consent in relation to Clause 3.2, and the Secretary upon such application being made shall have the unfettered discretion to:

a. decline permission to erect or construct any Building or carry out any alteration to any existing Building on the Land, or place or relocate any Building on the Land;

b. grant consent to erect or construct any Building or carry out any alteration to any existing Building on the Land, or place or relocate any Building on the Land, subject to the terms and conditions contained in Clause 3.2, and to any further or special terms and conditions which the Secretary considers appropriate;

3.5 Cancellation of Consent

The Secretary may cancel any consent granted under the provisions of Clauses 3.2 or 3.4, by giving seven days written notice to Service Provider if:

a. Service Provider breaches or fails to observe any of the provisions of Clauses 3.2 or 3.4 as they relate to the giving of consent; or

b. Service Provider ceases to use any Building on the Land for early childhood education and care purposes; or

c. this Agreement is terminated or cancelled for any reason; and

upon cancellation of a new consent:

d. Service Provider shall within two calendar months remove from the Land all Buildings to which the cancellation relates, and reinstate the Land to a neat, tidy and safe condition, and otherwise make good the Land to the satisfaction of the Secretary; and

e. if Service Provider fails to remove any Buildings as required by the Secretary within the period of two months from the date of cancellation, or within such further time as the Secretary may have agreed (in the Secretary's absolute discretion), then Service Provider shall be deemed to have abandoned such Buildings to the Secretary without compensation or, alternatively the Secretary may arrange the removal of such Buildings from the Land, and reinstate the Land to a neat, tidy and safe condition, at cost to Service Provider, which will be liable to pay that cost to the Secretary upon demand; and

f. the Secretary shall not be liable for any loss, harm or damage suffered by Service Provider arising from the Secretary's cancellation of any consent.

3.6 Offensive Acts

Service Provider will not at any time during the continuance of this Agreement exercise or carry on or permit or suffer any other person or persons to do, use, exercise, store, treat or carry out on the Land, or any part thereof, any noxious contaminant, noisome, harmful, illegal or offensive act, trade, business, occupation or calling, or any act, matter or thing whatsoever which shall or may be or become or cause annoyance, nuisance, grievance, damage or disturbance to the Land or to occupiers or owners of any adjoining or adjacent land or to the Secretary or any other person.

3.7 Compliance with Enactments

Service Provider will at all times observe and comply with the requirements of the Education Act 1989 and the Education (Early Childhood Centres) Regulations 1998,  and all statutes, ordinances, regulations, by-laws or other enactments affecting the Land and/or Buildings or relating to the use of the Land and/or Buildings including all environmental, health or safety laws, regulations, consents, notices, orders or approvals, and with all requirements which may be given by any Authority and all obligations and will keep the Secretary indemnified from and against all actions, claims, demands, losses, damages, costs and expenses arising out of any non-compliance therewith by Service Provider.

3.8 No Subdivision of the Land

Service Provider shall not cut up or subdivide the Land in accordance with the Resource Management Act 1991 or the Unit Titles Act 1972 or otherwise.

3.9 Compliance with Fire Requirements

Service Provider will at all times and in all respects comply with the requirements of any Authority and with the requirements of any relevant statute, regulation, bylaw or other notice issued by any Authority relating to fires.

3.10 Signs

Service Provider will comply with any requirements set by the Secretary or any Authority in relation to the placement or erection on the Land of any sign name plate, signboard, advertisement or placard.  Service Provider agrees to remove any sign name plate, signboard, advertisement or placard within a reasonable period if required by the Secretary. 

3.11 Right to Inspect

Service Provider shall permit the Secretary and the Secretary’s agents, servants or contractors at any time or times during the term of this Agreement after having given reasonable notice, (except in an emergency, when no notice need be given) to enter upon the Land to view the condition thereof, and the following provisions shall apply:

a. the Secretary may give notice in writing to Service Provider specifying any defects and breaches of covenant for which Service Provider may be liable;

b. Service Provider shall within such reasonable time as shall be specified in such notice make good such defects and breaches of covenant for which Service Provider is liable hereunder;

c. if Service Provider shall fail to comply with such notice within the time specified or in urgent cases where such defects or breaches of covenant require immediate attention then without giving such notice the Secretary may, at its option and without prejudice to any other rights, powers or remedies, take such steps, expend such moneys and do such other acts and things as the Secretary shall consider necessary to make good such failure, and any monies expended by the Secretary in doing so shall be payable on demand by Service Provider to the Secretary and the Secretary may recover such amount as if the same were Annual Licence Fee in arrears payable by Service Provider.

3.12 Compliance with Easements

Service Provider will perform and observe the obligations of the Secretary in connection with any easement of any kind for the time being affecting the Land (whether as dominant or servient tenement) including carrying out, effecting or contributing to any works, repairs or maintenance.

3.13 No Fencing Liability on Secretary

The Secretary shall not be liable nor called upon to erect or repair or contribute towards the cost of erection or repair of any boundary fence between the Land and any adjoining land now or at any time owned by the Crown. 

3.14 Land or Buildings unsafe

The Secretary may direct Service Provider not to use the whole or any part of the Land or Building(s) if at any time the Secretary believes that such part is unsafe or unfit for use, and Service Provider shall comply with the provisions of the Secretary's notice.  The power in this clause is additional to the power of the Secretary to suspend the licence to operate on the Land under reg 11 of the Education (Early Childhood Centres) Regulations 1998, or any regulation passed in substitution.

4. Assignment/Sub-Letting

4.1 Control of Assignment and Subletting

a. Service Provider shall not assign, transfer, mortgage, charge or part with possession of the Land or any part thereof or any estate or interest to any person. 

b. Notwithstanding the provisions of Clause 4.1a., the Secretary may permit Service Provider to sublet all or part of the Land and/or any Building(s) on it if the following conditions are fulfilled:
i. Service Provider proves to the satisfaction of the Secretary that the proposed subtenant is respectable, responsible, and has the financial resources to meet Service Provider’s commitments under this Agreement;

ii. all Annual Licence Fees and other moneys payable have been paid, and there is not any subsisting breach of any of Service Provider’s covenants;

iii. the subtenant will use the Land and Building(s) as an early childhood education and care centre or playgroup as defined in Section 309 of the Education Act 1989;

iv. the proposed subtenant covenants with the Secretary in a form satisfactory to the Secretary that the subtenant will be bound by this Agreement;

v. the subtenant will use the Land and/or Building(s) only for the use permitted under this Agreement.

c. Where the Secretary consents to a subletting, the consent shall extend only to the subletting and, notwithstanding anything contained or implied in the subletting documentation, the consent shall not permit any subtenant to deal with the Land and/or Building(s) in any way in which Service Provider is restrained from dealing without consent under this Agreement.

5. Maintenance/Repair etc

5.1 Service Provider’s Maintenance Repair Obligations

a. Service Provider shall at its cost at all times repair, maintain, redecorate, replace, renew and keep the Building(s), together with all appurtenances relating to them (including fixtures) in good and substantial repair, order and condition, and as nearly as possible in the same condition as at the time of erection or installation. 

b. In construing this clause, regard shall be had to:

i. the condition of the Building(s) at the commencement of this Agreement;

ii. fair wear and tear;

iii. the purposes for which the Land and Building(s) are to be used.

c. The Secretary shall have no liability for any repairs or maintenance or work of a capital or structural nature whether in respect of any Crown Building or Service Provider Building.

d. Service Provider shall promptly provide to the Secretary copies of any statutory, regulatory, code or bylaw requirements served on Service Provider and promptly comply with such a requirement at its own cost.

5.2 Utilities 

Service Provider will at all times at its cost maintain in a good and useable condition all drains, ditches, water, gas, electricity, telephones, pipes and conduits and all other utilities on or servicing the Land.

5.3 Reservation

The Secretary reserves the right at its cost to:

a. maintain all existing drainage pipes or other drainage works on the Land provided that Service Provider remains liable to maintain the drains and ditches as provided in Clause 5.2;

b. erect, construct and maintain telephone or electric power lines and poles on the Land together with any necessary supports and Service Provider shall make no claim against the Secretary on account of any such works.

5.4 Maintain the Land

Service Provider shall at all times at its cost keep the Land clean, tidy, and in a good and safe condition.

6. Insurance/Damage or Destruction

6.1 Service Provider to Insure

Service Provider will insure the Building(s) and keep them insured to their full reinstatement value with an insurance company approved by the Secretary, such insurance to include, without limitation, insurance against destruction or damage by fire, earthquake, war, flood, adverse weather conditions and such other risks as the Secretary may deem necessary or desirable (including consequential loss).  Service Provider shall upon demand produce to the Secretary particulars of such insurance cover and proof of payment of premiums in respect thereof and valuation fees or other sums of money necessary to keep such insurance cover current and in full force and effect.

6.2 Public Risk Insurance

Service Provider shall keep current at all times during the continuance of this Agreement a policy of public risk insurance applicable to the Land and the use thereof for an amount not less than the amount specified in Schedule A (being the amount which may be paid out arising out of any one accident or event) or such higher amount as the Secretary may from time to time reasonably require, noting therein the interest of the Secretary.

6.3 Destruction or Damage

In the event of the Buildings being destroyed or damaged then provided:

a. Service Provider is not prevented by any act, ordinance, regulation or bylaw then in force from so doing; and

b. Service Provider is able to obtain planning/resource management permission, permits and consents necessary to execute such repairs or reinstatement or rebuilding; and

c. the Agreement is not frustrated or the repairs or reinstatement or rebuilding prevented for any other reason beyond the control of Service Provider; 

Service Provider shall within a reasonable period repair and reinstate the Buildings in accordance with its original design, any variations to be approved by the Secretary.

6.4 No Limitation to Insurance Monies

The obligations of Service Provider pursuant to Clause 6.3 shall not be limited to the insurance monies available. To the extent that the same shall be insufficient, Service Provider shall be obliged to carry out such repairs or reinstatement from Service Provider’s own monies.

6.5 Inability to Reinstate or Repair

In the event that Service Provider is prevented from repairing or reinstating having regard to the provisions of Clause 6.3 then Service Provider shall forthwith demolish the Building and clear the Land of all improvements, structures, rubbish and debris to the entire satisfaction of the Secretary (to be certified in writing) and thereafter this Agreement may be terminated at the option of either party by notice in writing to the other party.

6.6 No Compensation following Destruction

In the event of any destruction or damage to the Land or the Building(s) or any other things including chattels or fixtures in or on the Land, Service Provider or anyone claiming under Service Provider, shall not be entitled to any compensation or any payment whatsoever from the Secretary.

6.7 Service Provider Not to Void Insurances

Service Provider shall not carry on or allow upon the Land any trade or occupation or allow to be done any act or thing which shall make void or voidable any policy of insurance on the Building(s). In any case, where in breach of this clause Service Provider has rendered any insurance less effective or void and the Secretary has suffered loss or damage, thereby Service Provider shall forthwith compensate the Secretary in full for such loss or damage.

7. Indemnities

7.1 Service Provider to Occupy at Own Risk

Service Provider agrees to occupy and use the Land and the access thereto at Service Provider's risk and hereby releases the Secretary from all claims and demands of any kind and from all liability which may arise in respect of any accident damage or injury occurring to Service Provider or any other person or any property in or about the Land or access thereto.

7.2 Indemnity by Service Provider
Service Provider will indemnify the Secretary and at all times hereafter keep the Secretary indemnified from and against all actions, claims, demands, losses, damages, costs and expenses for which the Secretary shall or may be or become liable in respect of or arising from:

a. negligent use, waste or abuse by Service Provider of any water, gas, electricity, oil lighting or other services, utilities and facilities in or about the Land and/or Buildings; and

b. loss, damage or injury from any cause whatsoever to property or persons caused or contributed to by the use of the Land or access thereto by Service Provider, or by the condition of the Land and Buildings or any part thereof, and

c. loss, damage or injury from any cause whatsoever to property, or persons within or without the Land occasioned or contributed by any act, omission, neglect, breach or default on the part of Service Provider. 

8. Determination/Reservations

8.1 Termination

Unless terminated earlier pursuant to Clause 9.1, the term of this Agreement, will end on the final termination date specified in Schedule A, or on such earlier date as the parties agree.

8.2 Yielding Up in Good Condition

Subject to the provisions of Clause 8.3 Service Provider will forthwith upon the expiration of the term or sooner determination of this Agreement peaceably surrender and yield up unto the Secretary the Land and Buildings together with all conveniences, amenities and appurtenances (including fixtures) relating thereto clean and free from rubbish and in good and substantial repair, order and condition.

8.3 Removal of Signs

Upon vacating the Land and Building(s) or otherwise at the request of the Secretary, Service Provider will, at Service Provider’s expense, remove any signs, names, advertisements, notices or hoardings erected, painted, displayed, affixed or exhibited upon to or within the Land and Building(s) by or on behalf of Service Provider and make good any damage or disfigurement caused by such erection, painting, displaying, affixing, exhibiting or removal thereof.

8.4 Compensation for Buildings Upon Expiration of the Lease
Upon the expiration of the Term or sooner determination of this Agreement, the Ministry will provide compensation to Centre for Building(s) as follows:

a.
If a new lease agreement is entered into subject to the mutual consent of both parties then no compensation will be provided to the Centre;
b.
If a new lease agreement is not entered into and the Building(s) are wholly owned by the Crown then no compensation will be provided to the Centre;

c.
If a new lease agreement is not entered into and the Centre has obtained equity in the Building(s) through past capital contributions, the percentage equity will be valued proportionate to the total market value of the property and the value of that percentage equity will be paid by the Ministry to the Centre;

d.
If a new lease agreement is not entered into and the Centre wholly owns the Building(s), the Centre has the option either to remove the Building(s) from the Land at Centre’s own cost or to have the Building(s) valued proportionate to the total market value of the property and this equity paid by the Ministry to the Centre.
A Centre’s minimum equity in the Building(s) is stated in Schedule C of this Agreement as “ECE Org Building Contribution %”.  A Centre’s equity in the Building(s) may increase above the minimum equity indicated if the Centre makes, and can document, capital contributions to Building(s).  
9. Early Termination
9.1 If at any time during the term of this Agreement:


Default by Service Provider
a. the Annual Licence Fee or other monies payable by Service Provider are in arrears for seven days after they have become due, whether any formal demand thereof has been made or not; or

b. Service Provider commits, permits or suffers to occur any breach or default in the due and punctual observance and performance of any of the covenants conditions, agreements and restrictions of this Agreement and such default is unable to be remedied; or

c. Service Provider commits, permits or suffers to occur any breach or default in the due and punctual observance and performance of any of the covenants, conditions, agreements and restrictions of this Agreement, and such default where able to be remedied, is continued for 14 days or in the case of repairs required to be effected by Service Provider such repairs are not completed within a reasonable time; or

d. Service Provider becomes bankrupt, goes into receivership, liquidation or enters into an arrangement with creditors; or

e. Service Provider’s licence is cancelled under reg 12 of the Education (Early Childhood Centres) Regulations 1998; or
School Closure

f. where the Land or Building(s) are located on a school site, the school is closed and disestablished under Section 154 of the Education Act 1989; or

g. where the Land or Building(s) are located on a school site, the school is merged with another school under Section 156A of the Education Act 1989,

then notwithstanding any prior waiver or failure to take action by the Secretary or any indulgence granted by the Secretary to Service Provider in respect of any such matter or default whether past or continuing, it shall be lawful for the Secretary or any person duly authorised by the Secretary to re-enter upon the Land or any part thereof in the name of the whole and thereby determine the estate of Service Provider without thereby releasing Service Provider from any liability in respect of the breach or non-observance of any covenants, conditions, agreements and restrictions of this Agreement and without prejudice to any action or other remedy which the Secretary has or might have, or otherwise would have, for arrears of the Annual Licence Fee or breach of covenant or of damages as a result of any such event.

9.2 Subdivision of Land
a. Where, in accordance with Clause 9.1f. or Clause 9.1g., the school is closed or merged with another school, the Secretary, in his or her sole and unfettered discretion, may, after terminating this Agreement, effect a subdivision of the Land (at the expense in all things of Service Provider) so that the Centre is subdivided from the school land and a new computer freehold register is issued in respect of the remaining Land and Building(s) occupied by the Centre. 

b. If the Secretary elects to carry out such a subdivision, Service Provider will, if required by the Secretary, enter into a new property occupancy document, in the form of property occupancy document required by the Secretary at that time, and containing such terms and conditions as the Secretary requires, in respect of the subdivided Land and Building(s).

9.3 Secretary may Remedy Service Provider’s Default

Without prejudice to the other rights powers and remedies of the Secretary, the Secretary may elect to remedy at any time without notice any default by Service Provider under this Agreement and whenever the Secretary so elects all costs and expenses incurred by the Secretary (including legal costs and expenses) in remedying such default shall be paid by Service Provider to the Secretary forthwith on demand.

9.4 Essentiality of Payments

Failure to pay the Annual Licence Fee or other monies payable under this Agreement (whether to the Secretary or any other entitled party) on the due date shall be a breach going to the essence of Service Provider’s obligations, and Service Provider shall compensate the Secretary, who will also be entitled to recover damages from Service Provider for such breach.  The entitlement shall subsist notwithstanding any determination of this Agreement, and shall be in addition to any other right or remedy which the Secretary may have.  In addition, the acceptance by the Secretary of arrears of the Annual Licence Fee or other monies shall not constitute a waiver of the essentiality of Service Provider’s continuing obligation to pay the Annual Licence Fee and other monies.

10. Costs 

10.1 In addition to the Annual Licence Fee and other monies reserved by this Agreement Service Provider shall pay all costs, charges and expenses (including the Secretary's legal costs) for which the Secretary shall become liable in consequence of or in connection with any breach or default by Service Provider in the performance or observance of any of the terms, covenants and conditions of this Agreement.

10.2 The Secretary shall pay all costs of entering into the Agreement. However, Service Provider is entitled to seek independent legal advice at its own cost. 

11. General

11.1 Holding Over

If the Secretary permits Service Provider to remain in occupation of the Land after the expiration or sooner determination of the term, such occupation shall be a monthly tenancy only terminable by one month's written notice by either party at the Annual Licence Fee then payable and otherwise on the same covenants and agreements (so far as applicable to a monthly tenancy) as herein expressed or implied.

11.2 Regulations

Service Provider shall comply with all enactments, regulations including the Education (Early Childhood Centres) Regulations 1998, or any regulation passed in substitution of that enactment, Authority, New Zealand Standards, and any additional standards determined by the Secretary which are applicable to the Land or the use of the Land as an early childhood education centre, whether relating to health and safety of occupants, or otherwise.

11.3 No Caveat

The Secretary shall not be required to do any act or thing to enable this Agreement to be registered, and Service Provider will not register a caveat in respect of its interest hereunder.
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